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Room  400 
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1 Dr.  Carlton  Goodlett  Place 
San  Francisco,  California 

WEDNESDAY,  JUNE  9, 1999  1 PM 

REGULAR  MEETING 


Willie  L.  Brown,  Jr.,  Mayor 

DIRECTORS 

John  Elberling,  Vice-Chairperson 
William  Fazande 
Gerald  Green 
Anne  Halsted 
James  Morales 
Doug  Wong 

Annemarie  Conroy 
Executive  Director 

Mayor’s  Office  Treasure  Island  Project 


ED  PA  PEP 


Treasure  Island  Development  Authority 


ORDER  OF  BUSLNESS 

1.  Call  to  Order 

2.  Roll  Call 

3.  Approval  of  Minutes 

4.  Communications 

5.  Ongoing  Business  by  Directors 

6.  Introduction  of  New  Business  by  members 


City  Hall,  Room  400 
REGULAR  MEETING 
June  9,  1999  -1  PM 
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SAN  FRANCISCO 
PUBLIC  LIBRARY 


7.  Report  of  the  Treasure  Island  Project  Director  Annemarie  Conroy 

• Report  on  access  to  Treasure  Island  including  public  use  last  month 

• Status  of  environmental  clean  up 

• Report  on  short-term  leases 

• Report  on  San  Francisco-Oakland  Bay  Bridge/Caltrans  issues 

• Update  on  status  of  EDC  and  Redevelopment  Plan 

• Report  on  TIHDI 

• Report  on  the  status  of  personal  property 

• Report  on  formation  of  CAC 

• Legislation/hearings  affecting  Treasure  Island 

8.  Public  Comment 

9.  Resolution  approving  sublease  with  Rysher  Productions  for  1999-2000  and  2000-2001  seasons  of 
“Nash  Bridges"  (Action  item) 

10.  Resolution  approving  Exclusive  Negotiating  Agreement  with  Treasure  Island  Enterprises  (Action 
item) 

11.  CLOSED  SESSION 

Pursuant  to  Sunshine  Ordinance  Section  67.1 1,  the  Treasure  Island  Development  Authority  may 
go  into  Closed  Session  to  discuss  the  following  matters: 

CONFERENCE  WITH  REAL  PROPERTY  NEGOTIATOR 

Propert>':  Treasure  Island  Naval  Base 

Persons  negotiating:  Annemarie  Conroy,  Michael  Cohen,  Stephen  Proud 
Under  negotiation: 

Price Terms  of  payment Both  x 

The  Treasure  Island  Development  Authority  will  reconvene  in  Public  Session.  Discussion  and  vote 
pursuant  to  Sunshine  Ordinance  Section  67.14  on  whether  to  disclose  action  taken  or  discussions  held  in 
Closed  Session. 

12.  Adjourn 
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Treasure  Island  Development  Authority 
Minutes  of  May  12, 1999  Regular  Meeting 

1 . Call  to  Order:  1:15  p.m.  in  Room  400, 

City  Hall 


In  the  absence  of  Vice  Chair  Elberling,  Mr.  Morales  motioned  that  Mr.  Green  act  as  chair  for  the  meeting. 
Mr.  Fazande  seconded.  Approved,  4-0. 


2.  Roll  Call: 


Present:  William  Fazande 

Gerald  Green 
James  Morales 
Doug  Wong 

Excused:  John  Elberling 

Anne  Halsted 


3.  Approval  of  Minutes: 

The  minutes  of  April  20,  1999  were  unanimously  approved. 

4.  Communications 

The  Commission  Secretary  reported  there  were  none. 

7.  Executive  Director’s  Report 

Ms.  Conroy  welcomed  new  Authority  member  William  Fazande  and  stated  that  Mr.  Fazande  had 
already  visited  Treasure  Island  on  two  occasions. 


Ms.  Conroy  also  reported  on  the  following  issues: 


Access:  The  Lincoln-Mercury  car  launch  on  Treasure  Island  has  ended.  It  brought  the  Project 
Office  more  than  $500,000  in  revenue  and  the  company  responsible  for  the  endeavor  has  indicated  it 
would  like  to  return  next  year  and  possibly  put  on  additional  shows  on  T.I.  Ms.  Conroy  also  mentioned 
several  recent  events  and  recently  scheduled  events  for  the  future.  She  added  that  many  people  were 
coming  to  T.I  for  open  access  weekends  and  the  weekly  Sunday  flea  market. 


Environmental  Clean-up-  Martha  Walters  stated  that  she  and  consultants  Geomatrix  were 
monitoring  the  Navy’s  clean-up. 


Short-term  leases-  Ms.  Conroy  reported  there  were  none. 


Status  of  the  EDC/Redevelopment  Plan-  Development  Director  Steve  Proud  indicated  that  staff 
was  preparing  technical  documents  regarding  the  conveyance  that  he  anticipated  will  be  presented  at  the 
Authority’s  next  meeting. 

He  also  reported  that  on  April  2D'  President  Clinton  and  the  U.S.  Department  of  Defense  issued  a 
press  release  stating  that  they  would  seek  authorization  from  Congress  the  transfer  of  closed  military 
bases  at  no  cost  to  Local  Reuse  Authority  (LRA’s). 


Status  of  the  San  Franc isco-Oakland  Bay  Bridge-  Ms.  Conroy  reported  that  a study  by  structural 
engineers  JMI  indicated  that  $57  million  could  be  saved  by  moving  to  the  southern  alignment  now. 
Copies  of  the  study  have  been  sent  to  the  Governor  and  other  decision-makers. 

Ms.  Conroy  also  reported  that  a federal  appeals  court  recently  halted  the  construction  of  a new 
Woodrow  Wilson  Bridge  across  the  Potomac  near  Washington,  D.C.  and  indicated  that  many  of  the  same 
issues  regarding  abrogation  of  the  National  Environmental  Protection  Act  (NEPA)  applied  to  the  Bay 
Bridge. 


Report  on  TIHDl-Ms.  Conroy  reported  that  regular  monthly  meetings  are  being  held  with  TIHDI. 

Report  on  personal  property'-  Ms.  Conroy  reported  that  Facilities  Manager  Bob  Mahoney  was  ill 
and  that  a report  will  be  made  at  the  Authority’s  ne.\t  meeting  on  May  26,  1999. 

Report  on  the  formation  of  the  CAC-  Commission  Secretary  Rummelsburg  indicated  that  the 
Mayor’s  office  had  received  approximately  100  letters  of  interest  and  were  reviewing  them.  Interviews 
are  scheduled  for  the  May  1 8.  She  also  mentioned  that  the  Rules  Committee  of  the  Board  of  Supervisors 
had  a number  of  applications  for  the  1 1 members  which  are  to  be  appointed  by  the  Board. 

Report  on  negotiations  with  marina  developer-  Stephen  Proud  stated  that  the  second  milestone, 
the  exclusive  Negotiating  Agreement  (ENA)  will  be  presented  at  one  of  the  next  Uvo  Authority  meetings. 

Report  on  legislation-  Ms.  Conroy  reported  there  has  been  no  new  legislation  except  for  full 
Board  approval  of  Mr.  Fazande’s  appointment  to  the  Authority. 

8.  Public  Comment 

Ruth  Gravanis,  T.I.  Wetlands  Project  indicated  that  funds  are  available  for  wetlands  projects  from 
mitigation  for  an  oil  spill. 

9.  Resolution  approving  sub-license  for  operation  of  cable  system  on  Treasure  Island  (Action  item) 

Mr.  Green  asked  if  rates  will  be  the  same  as  those  charged  under  navy  jurisdiction  and  Ms. 
Conroy  replied  that  they  would  be  the  same.  Ms.  Conroy  added  that  the  license  to  TCI  is  on  a 
month-to-month  basis  and  is  needed  as  soon  as  possible  to  serve  those  moving  into  John  Stewart 
housing  units. 

Mr.  Wong  moved  approval  and  Mr.  Fazande  seconded.  Approved,  4-0. 

10.  Resolution  adopting  policy  regarding  limiting  rent  increases  on  residential  leases  (Action  item) 

Ms.  Conroy  indicated  that  Mayor  Brown  requested  that  the  protections  of  the  rent  control 
ordinance  apply  to  rental  units  on  T.I.  Mr.  Morales  stated  that  he  was  in  full  agreement  and  that 
the  Authority  is  obligated  to  follow  the  principles  of  the  City’s  rent  control  ordinance.  Mr.  Green 
indicated  that  he  was  in  full  agreement  with  Mr.  Morales. 

Motion  to  approve  by  Mr.  Morales,  seconded  by  Mr.  Fazande.  Approved,  4-0. 

1 1 . Resolution  approving  residential  lease  form  for  use  by  the  John  Stewart  Company  (Action  item) 
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Mr.  Fazande  asked  how  much  the  deposit  will  be  for  each  unit.  John  Stewart  responded  that  the 
individual  on  his  staff  responsible  for  that  item  was  on  vacation.  In  general,  however,  the  amount 
of  deposit  is  the  same  as  the  first  month’s  rent  and  that  amount  is  different  because  the  rental 
amount  may  differ  for  each  unit. 

Mr.  Morales  commended  staff  and  John  Stewart  for  its  work  on  the  lease  form  and  stated  that 
provisions  within  the  document  would  provide  protection  against  arbitrary  evictions. 

Mr.  Morales  moved  approval  and  Mr.  Wong  seconded.  Approved,  4-0. 

12.  Resolution  authorizing  issuance  of  a Request  for  Bids  (RFB)  for  refuse  services  on  Treasure 
Island  (Action  item) 

William  Chan,  Deputy  City  Attorney,  explained  that  RFB  indicates  that  the  contract  will  be  for 
one  year  with  an  additional  two-year  option  and  that  rates  depend  on  the  cost  for  collection.  He 
added  that  the  winning  bidder  will  be  required  to  recycle  a minimum  of  35%  of  the  waste 
collected. 

If  the  RFB  is  approved  today,  a new  contract  could  be  in  place  on  September  1,  1999.  He  added 
that  TIHDI  has  the  first  right  of  refusal  to  separate  recyclables. 

John  Stewart  asked  what  sort  of  service  would  be  in  place  between  now  and  September  and 
Mr.  Chan  responded  that  refuse  collection  would  occur. 

Bruce  Franks,  TIHDI  indicated  his  organization’s  interest  taking  part  in  source  separation 
activities. 

Ruth  Gravanis  commented  on  the  important  of  the  City’s  sustainability  plans  and  their 
applicability  for  TI.  She  indicated  that  there  did  not  appear  to  be  sufficient  incentive  for 
recycling  and  that  the  contractor  should  provide  containers  for  recycling. 

Authority  members  discussed  how  best  to  stimulate  recycling  and  whether  to  require  recycling 
containers.  Ms  Conroy  and  Mr.  Morales  stressed  the  importance  of  conveying  to  bidders  at  the 
bidders  conference  that  creativity  was  necessary  to  increase  recycling.  Ms.  Conroy  added  that 
since  the  contract  is  short-term,  a contract  extension  can  better  address  recycling  issues. 

Motion  by  Mr.  Wong,  seconded  by  Mr.  Morales,  approved,  4-0. 

Mr.  Green  welcomed  Mr.  Fazande  to  the  Authority. 

13.  Adjourn  The  meeting  was  adjourned  at  2:10  p.m. 
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ST  AFT  SUMMARY  OF  AGENDA  ITEM  9 


NASH  BRIDGES 


For  almost  four  years,  first,  the  Cit>'  and  Counr>'  of  San  Francisco,  and  then  fne 
Treasure  Island  Development  Authorin',  have  subleased  Buildings  2,  1-1  and  44S  Ghe 
‘‘Premises”)  to  Nash  Bridges  Productions,  Inc.  (‘‘Subtenant’ ")  for  use  as  a sc'_nd  stage  for 
the  filming  of  the  "Nash  Bridges”  television  series. 

The  term  of  the  current  sublease  beuveen  the  Authorir/  and  Subtenant  for  tine 
Premises,  dated  August  1,  1995.  as  amended  by  that  cenatn  First  Amendment  to 
Sublease,  dated  Januaiy  1,  1999  (together,  the  "Prior  Sublease")  expires  on  J_.y  31,  1999. 
However,  the  Prior  Sublease  grants  Subtenant  two  one-year  optior^  to  extend  the  temo- 
firsi  to  July  31,  2000.  and  then  to  July  31,  2001 -on  the  same  temns  and  ccndittcns  as  the 
Prior  Sublease,  except  that  rent  shall  be  re-set  at  an  am.o'unt  mutually  acceptable  to  the 
parties. 

The  Authority  and  Subtenant  have  negotiated  fne  tenms  and  conditior.s  cf  a nem 
sublease  (the  "New  Sublease";  tor  the  Premises,  in  fne  form,  attached  to  fne  Resolution  as 
Exhibit  .A.  The  terms  of  the  New  Sublease  are  substantially  sim.ilar  to  the  ?rl:r 
Sublease,  except  that  the  monthly  rental  is  increased  them.  521.51 1 per  month  t:  52". 51 1 
per  month  for  the  first  option  year  and  to  S35.'T1>0  per  month  for  the  second  eption  '/ear. 
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FILE  NO.  RESOLUTION  NO. 


[Sublease  of  Buildings  2,  141  and  448] 

AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  ENTER  INTO  A SUBLEASE  WITH  NASH 
BRIDGES  PRODUCTIONS  FOR  BUILDINGS  2,  141  AND  448. 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed 
Resolution  No.  380-97,  authorizing  the  Mayor's  Treasure  Island 
Project  Office  to  establish  a nonprofit  public  benefit  corporation 
known  as  the  Treasure  Island  Development  Authority  (the  "Authority") 
to  act  as  a single  entity  focused  on  the  planning,  redevelopment, 
reconstruction,  rehabilitation,  reuse  and  conversion  of  former  Naval 
Station  Treasure  Island  (the  "Base")  for  the  public  interest, 
convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the 
City  and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997, 
which  amended  Section  33492.5  of  the  California  Health  and  Safety 
Code  and  added  Section  2.1  to  Chapter  1333  of  the  Statutes  of  1968 
(the  "Act"),  the  California  legislature  (i)  designated  the  Authority 
as  a redevelopment  agency  under  California  redevelopment  law  with 
authority  over  the  Base  upon  approval  of  the  City' s Board  of 
Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the 
authority  to  administer  the  public  trust  for  commerce,  navigation  and 
fisheries  as  to  such  property;  and, 

WHEREAS,  In  order  to  facilitate  productive  reuse  and  job 
creation  on  the  Base,  the  Authority  has  leased  certain  Buildings  2, 

141  and  448  on  the  Base  (the  "Premises")  from  the  Navy  and,  in  turn. 
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subleased  such  Premises  to  Nash  Bridges  Productions,  Inc. 
("Subtenant")  for  use  as  a sound  stage  for  the  filming  of  the  "Nash 
Bridges"  television  series;  and, 

WHEREAS,  The  term  of  the  current  sublease  between  the 
Authority  and  Subtenant  for  the  Premises,  dated  August  1,  1998,  as 
amended  by  that  certain  First  Amendment  to  Sublease,  dated  January  1, 
1999  (together,  the  "Prior  Sublease")  expires  on  July  31,  1999;  and, 
WHEREAS,  The  Prior  Sublease  provides  that  Subtenant  has  two 
options  to  extend  the  term  of  the  Prior  Sublease  from  July  31,  1999 
to,  first,  July  31,  2000,  and  then  to,  July  31,  2001,  on  the  same 
terms  and  conditions  as  the  Prior  Sublease,  except  that  rent  shall  be 
re-set  at  an  amount  mutually  acceptable  to  the  parties;  and, 

WHEREAS,  the  Authority  and  Subtenant  have  negotiated  the 
terms  and  conditions  of  a new  sublease  (the  "New  Sublease")  for  the 
Premises,  for  an  initial  term  of  one  year  commencing  on  August  1, 

1999,  and  ending  on  July  31,  2000,  (the  "Initial  Term") , with  an 
option  to  extend  for  an  additional  year  commencing  on  August  1,  2000, 
and  ending  on  July  31,  2001  (the  "Extension  term"),  substantially  in 
the  form  of  the  Sublease  attached  to  this  Resolution  as  Exhibit  A; 
and, 

WHEREAS,  The  terms  of  the  New  Sublease  are  substantially 
similar  to  the  Prior  Sublease,  except  that  the  monthly  rental  is 
increased  from  $20,500  per  month  to  $27,500  per  month  for  the  Initial 
Term  and  to  $35,000  per  month  for  the  Extension  Term;  now,  therefore. 


be  it 
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RESOLVED,  Tha-  the  Authority  hereby  approves  ard  aurhorizes 
the  Exeourive  Director  ro  enter  into  on  behalf  of  che  Authority  the 
Ne>;  Sublease;  and,  be  it 

FURTHER  RESOLVED,  That  the  Authority  authorizes  the 
Executive  Director  to  enter  into  nodif icaticns  to  the  Lev:  Sublease 
(including,  v;ithout  limitation,  the  attachment  of  exhibits;  that  are 
in  the  best  interests  of  the  Authority  and  the  City,  do  not 
materially  change  the  term.s  of  the  Lev;  Sublease,  and  are  necessary 
and  advisable  to  effectuate  the  purpose  and  intent  of  this 
resolution . 

CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I an  the  duly  elected  and  acting-  Secretary  of 
the  Treasure  Island  Developnent  Authority,  a California  nonprofit  public 
benefit  corporation , and  that  the  above  Resolution  was  d-uly  adopted  and 
approved  by  the  Board  of  Directors  of  the  Authority  at  a properly  noticed 
meeting  on  June  9,  1999. 


John  Elberling,  Secretary 
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EXHIBIT  A 


NEW  SUBLEASE 
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SUBLEASE 


between 

THE  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
as  Sublandlord 

and 

NASH  BRIDGES  PRODUCTIONS,  INC. 
as  Subtenant 

For  the  Sublease  of 

Buildings  2,  141  and  448  at  Treasure  Island  Naval  Station 
San  Francisco,  California 

AUGUST  1,  1999 
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TREASURE  ISLAND  SUBLEASE 


Table  of  Contents 

Section  Pa2e 


1 PREMISES 1 

2 COMPLIANCE  WITH  MASTER  LEASE 3 

3 TERM 4 

4 RENT 5 

5 TAXES,  ASSESSMENTS  AND  OTHER  EXPENSES 6 

6 USE;  COVENANTS  TO  PROTECT  PREMISES 7 

7 ALTERATIONS 8 

8 REPAIRS  AND  MAINTENANCE 9 

9 LIENS 10 

10  COMPLIANCE  WITH  LAWS 11 

1 1 ENCUMBRANCES 12 

12  DAMAGE  OR  DESTRUCTION 12 

13  ASSIGNMENT  AND  SUBLETTING 13 

14  DEFAULT;  REMEDIES 13 

1 5 RELEASE  AND  WAIVER  OF  CLAIMS;  INDEMNIFICATION 14 

16  INSURANCE 17 

1 7 ACCESS  BY  SUBTENANT 20 

18  SURRENDER 21 

19  HAZARDOUS  MATERIALS 21 

20  GENERAL  PROVISIONS 23 

21  SPECIAL  PROVISIONS 29 


n spdprofmcohcn  niayor\lrcasurc'kases'disne>  inscopc3.1ca 


LIST  OF  EXHIBITS: 


EXHIBIT  A - Master  Lease 
EXHIBIT  B - Drawing  of  Premises 
EXHIBIT  C - Seismic  Report 
EXHIBIT  D --  Structural  Report 
EXHIBIT  E — Rules  and  Regulations 
EXHIBIT  F - Utilities 


i:\spclproAmcohen\mayor\treasure\leases\disney' inscope3. lea 


TREASURE  ISLAND  SUBLEASE 


THIS  SUBLEASE  (the  "Sublease"),  dated  as  of  August  1,  1999,  is  by  and 
between  the  Treasure  Island  Development  Authority  (“Sublandlord”)  and  Nash  Bridges 
Productions,  Inc.,  a Delaware  corporation  (“Subtenant”).  From  time  to  time.  Sublandlord  and 
Subtenant  together  shall  be  referred  to  herein  as  the  “Parties”. 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  The  United  States  of  America,  acting  by  and  through  the  Department  of 
Navy  (“Master  Landlord”)  and  Sublandlord  entered  into  a lease  agreement  dated  September  4, 
1998  (Lease  No.  N6247498RPOOP99,  ( the  “Master  Lease”)  a copy  of  which  is  attached  hereto 
as  E.xhibit  A.  Under  the  Master  Lease,  Master  Landlord  leases  to  Sublandlord  among  other 
things,  Buildings  2,  141  and  448  (the  “Buildings”)  located  on  Treasure  Island  Naval  Station  (the 
“Property”),  together  with  a non-exclusive  right  to  use  the  parking  area  east  of  the  Buildings,  but 
no  other  (the  “Parking”),  all  as  more  particularly  shown  on  Exhibit  B attached  hereto  (the 
“Premises”). 


B.  Subtenant  desires  to  sublet  all  of  the  Premises  from  Sublandlord  and 
Sublandlord  is  willing  to  sublet  the  Premises  to  Subtenant  on  the  terms  and  conditions  contained 
in  this  Sublease. 

C.  This  Sublease  replaces  and  supersedes  that  certain  sublease,  by  and 
between  the  Subtenant  and  the  Authority,  dated  August  1,  1998,  as  amended  by  that  certain  First 
Amendment  to  Sublease,  dated  January  1,  1999. 

NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  as  follow's: 

1.  PREMISES 

1.1.  Subleased  Premises.  Subject  to  the  terms,  covenants  and  conditions  of  this 
Sublease,  Sublandlord  subleases  to  Subtenant  the  Buildings,  including  the  improvements  thereon 
and  the  non-exclusive  right  to  use  the  Parking  shown  on  Exhibit  B. 

1.2.  As  Is  Condition  of  Premises. 


(a)  Inspection  of  Premises.  Subtenant  represents  and  warrants  that 
Subtenant  has  conducted  a thorough  and  diligent  inspection  and  investigation,  either 
independently  or  through  its  officers,  directors,  employees,  agents,  affiliates,  subsidiaries, 
licensees  and  contractors  , and  their  respective  heirs,  legal  representatives,  successors  and 
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assigns,  and  each  of  them,  (“Subtenant's  Agents’')  of  the  Premises  and  the  suitabilit>'  of  the 
Premises  for  Subtenant's  intended  use.  Subtenant  is  fully  aware  of  the  needs  of  its  operations 
has  determined,  based  solely  on  its  own  investigation,  that  the  Premises  are  suitable  for  its 
operations  and  intended  uses.  As  part  of  its  inspection  of  the  Premises,  Subtenant  acknowled 
its  receipt  and  review  of  the  Seismic  Repon  and  the  Structural  Repon  referenced  in  Section 
1.2(c)  below  and  the  Joint  Inspection  Repon  referenced  in  Section  6 of  the  Master  Lease. 


(b)  As  Is:  Disclaimer  of  Representations.  Subtenant  acknowledges  and 
agrees  that  the  Premises  are  being  subleased  and  accepted  in  their  "AS  IS.  WITH  ALL 
F.A.ULTS"  condition,  without  representation  or  warranty  of  any  kind,  and  su'oject  to  all  applic 


laws,  statutes,  ordinances,  resolutions,  regulations,  procla.mations,  orders  or  decrees  o 
municipal,  count\-,  state  or  federal  government  or  other  governmental  or  regulator  au 
with  jurisdiction  o\  er  the  Premises,  or  any  ponion  thereof,  whether  currently  in  effect 
in  the  future  and  whether  or  not  in  the  contemplation  of  fne  Panies.  including  without 
the  orders  and  citations  of  any  regulatory  authority  with  jurisdiction  over  lif 
concerning  the  Premises  ("Laws")  governing  the  use,  occupancy,  rnanage.ntent.  opera: 
possession  of  the  Premises.  Without  limiting  the  foregoing,  this  Sublease  is  m.ade  sue 
and  all  covenants,  conditions,  restrictions,  easements  and  other  title  matters  affecting 
Premises,  or  any  ponion  thereof,  whether  or  not  of  record.  Subtenant  acknow' 
that  neither  Sublandlord  nor  any  of  its  officers,  directors,  employees,  agents,  affiliates, 
subsidiaries,  licensees  and  contractors  . and  their  respective  heirs,  legal  representatives 
successors  and  assigns  ("Sublandlord's  Agents")  have  made,  and  Suhlandlord  hereby  ( 
any  representations  or  warranties,  express  or  implied,  concerning  (i)  title  or  sur\  ey  mat 
affecting  the  Premises,  (ii)  the  physical,  geological,  seismological  or  environmental  co: 
the  Premises,  including,  without  limitation,  the  matters  described  in  the  Seismic  Repor 
defined  below)  (iii)  the  quality,  nature  or  adequacy  of  any  utilities  ser\'ing  the  Premise; 
feasibility,  cost  or  legality  of  constructing  any  Alterations  on  the  Premises  if  required  i 
Subtenant's  use  and  permitted  under  this  Sublease,  (v)  fne  safety  of  the  Premises,  whetl 
use  of  Subtenant  or  any  other  person,  including  Subtenant's  Agents  or  Subtenant's  die 
customers,  vendors,  invitees,  guests,  members,  licensees,  assignees  or  subtenants  f 'Su: 
Invitees”),  or  (vi)  any  other  matter  whatsoever  relating  to  fne  Premises  or  their  use.  inc' 
without  limitation,  any  implied  warranties  of  merchantability  or  fitness  for  a particular 


fv)  ti- 


le) Seismic  Report  and  Structural  Report.  Wifnout  limiting  Section  1 
(b)  above.  Subtenant  expressly  acknowledges  for  itself  and  Subtenant's  Agents  that  it  receiver 
and  read  that  certain  repon  dated  .August  1995,  entitled  "Treasure  Island  Reuse  PTv::  Pnrsiea 
Characteristics.  Building  and  In  frastructure  Conditions.  " prepared  for  the  Office  of  Military 
Base  Conversion.  Depanment  of  City  Planning,  and  the  Redevelopment  Agency  of  the  City  a 
County  of  San  Francisco,  (the  "Seismic  Repon").  a copy  of  the  cover  page  of  which  is  attache 
hereto  as  Exhibit  C.  Subtenant  has  had  an  adequate  opponunity  to  review  the  Seismic  Repor. 
with  expen  consultants  of  its  own  choosing.  The  Seismic  Repon.  among  other  matters,  descri 
the  conditions  of  the  soils  and  the  Buildings  and  points  out  that  in  the  area  of  the  Propeny  whe 
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the  Premises  are  located,  an  earthquake  of  magnitude  7 or  greater  is  likely  to  cause  the  ground 
under  and  around  the  Premises  to  spread  laterally  to  a distance  of  ten  (10)  or  more  feet  and/or 
result  in  other  risks.  In  that  event,  there  is  a significant  risk  that  the  Buildings  and  any  other 
structures  or  improvements  located  on  or  about  the  Premises,  may  fail  structurally  and  collapse. 

Subtenant  further  expressly  acknowledges  for  itself  and  Subtenant’s 
Agents  that  it  received  and  read  that  certain  Treasure  Island  Study,  Seismic  Evaluation  of 
Buildings  2&3,  prepared  by  SOH  & Associates,  dated  July,  19,  1996,  a copy  of  which  is  attached 
hereto  as  Exhibit  D (the  “Structural  Report”).  The  Structural  Report,  among  other  matters,  notes 
that  during  an  earthquake  of  magnitude  7 or  greater,  the  Buildings  may  not  provide  life-safety  for 
occupants. 

2.  CO.MPLIANCE  WITH  MASTER  LEASE 

2.1.  Incorporation  bv  Reference.  All  of  the  terms  and  conditions  of  the  Master 
Lease  are  hereby  incorporated  by  reference  into  this  Sublease  as  if  fully  set  forth  herein 

2.2.  Conflict.  If  any  of  the  provisions  of  this  Sublease  conflict  with  any  portion  of  the 
Master  Lease  as  incorporated  herein,  then  for  purposes  of  detenuining  the  rights  and  obligations 
of  the  Sublandlord  and  the  Subtenant  insofar  as  they  relate  to  one  another,  the  temis  of  this 
Sublease  shall  govern.  Any  specific  references  to  the  applicability  of  certain  provisions  of  the 
Master  Lease  to  Subtenant  shall  not  in  any  way  diminish  or  limit  the  effectiveness  of  Subtenant’s 
covenant  to  generally  comply  with  and  perform  “Lessee’s”  obligations  under  the  Master  Lease  as 
provided  in  Section  2.4  below. 

2.3.  Performance  of  Master  Landlord’s  Obligations.  Sublandlord  does  not  assume 
the  obligations  of  Master  Landlord  under  the  Master  Lease.  With  respect  to  work,  services, 
repairs,  restoration,  the  provision  of  utilities  or  HVAC  services,  or  the  performance  of  any  other 
obligations  required  of  Master  Landlord  under  the  Master  Lease,  Sublandlord’s  sole  obligation 
with  respect  thereto  shall  be  to  request  the  same,  on  request  in  writing  by  Subtenant,  and  to  use 
reasonable  efforts  to  obtain  the  same  from  Master  Landlord.  Subtenant  shall  cooperate  with 
Sublandlord  as  may  be  required  to  obtain  from  Master  Landlord  any  such  work,  services,  repairs, 
repainting,  restoration,  the  provision  of  utilities  or  HVAC  services,  or  the  perfonriance  of  any  of 
Master  Landlord’s  obligations  under  the  Master  Lease. 

2.4.  Compliance  with  Master  Lease.  Subtenant  shall  not  do  or  pemiit  to  be  done 
anything  which  would  constitute  a violation  or  a breach  of  any  of  the  terms,  conditions  or 
provisions  of  the  Master  Lease  or  which  would  cause  the  Master  Lease  to  be  temiinated  or 
forfeited  by  virtue  of  any  rights  of  termination  reserved  by  or  vested  in  the  Master  Landlord. 

2.5.  Automatic  Termination.  If  the  Master  Lease  terminates  for  any  reason 
whatsoever,  this  Sublease  shall  automatically  terminate  and  the  Parties  shall  thereafter  be 
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relieved  from  all  liabilities  and  obligations  under  this  Sublease,  except  for  liabilities  and 
obligations  which  expressly  suivive  termination  of  this  Sublease.  Subtenant  acknowledges  and 
agrees  that  it  has  reviewed  the  Master  Lease,  is  aware  of  the  circumstances  upon  which  the 
Master  Lease  may  be  terminated  and  hereby  assumes  all  risks  associated  with  the  automatic 
termination  of  this  Sublease  because  of  the  termination  of  the  Master  Lease. 

3.  TERM 

3.1 . Term  of  Sublease.  The  Premises  are  subleased  for  a term  (the  "Initial  Term'') 
commencing  on  August  1,  1999  (the  ''Commencement  Date")  and  e.xpiring  on  July  30,  2000  (the 
“Expiration  Date"),  unless  sooner  terminated  pursuant  to  the  terms  of  thus  Sublease. 

3.2.  Effective  Date.  This  Sublease  shall  become  effective  on  the  date  (the  ' Effective 
Date’’)  upon  which  (i)  the  Parties  hereto  have  duly  executed  and  deli\  ered  this  Sublease  and  (ii) 
Sublandlord’s  Mayor  and  Board  of  Supen  isors  ha\  e approved  this  Sublease  in  their  respective 
sole  and  absolute  discretion. 

3.3.  Extension  Option.  Subject  to  Subtenant's  compliance  with  the  provisions  of  this 
Section  3.3,  Sublandlord  hereby  grants  to  Subtenant  one  0)  option  to  extend  the  Initial  Term  as 
follows: 


(a)  Subtenant  shall  have  the  right  (the  "Extension  Option")  to  extend  the  Teim 
from  the  Expiration  Date  to  July  30,  2001  (the  "Extension  Term")  on  the  same  terms  and 
conditions  of  this  Sublease,  e.xcept  that  Base  Rent  described  in  Section  4,1  below  shall  be 
increased  to  Thirty-Five  Thousand  Dollars  per  month  for  the  Extension  Term,  if  and  only  if 
Subtenant  (i)  provides  Sublandlord  written  notice  of  its  intention  to  exercise  the  Initial  Extension 
Option  no  later  than  ninety  (90)  days  prior  to  the  Expiration  Date  and  (ii)  Subtenant  is  not  in 
default  of  any  term  or  condition  of  this  Sublease  as  of  the  date  of  the  giving  of  such  notice;  and 

(b)  The  word  "Term"  as  used  in  this  Sublease  shall  refer  to  the  Initial  Term 
and.  if  Subtenant  exercises  the  Extension  Option,  the  Extended  Temt. 

4.  RENT 

4.1 . Base  Rent.  Throughout  the  Term,  beginning  on  the  Commencement  Date. 
Subtenant  shall  pay  to  Sublandlord  Twenty  Seven  Thousand  Five  Hundred  Dollars  (S2“.500)  per 
month  (the  "Base  Rent").  Base  Rent  shall  be  paid  to  the  Sublandlord  without  prior  demand  and 
without  any  deduction,  setoff,  or  counterclaim  whatsoever.  Base  Rent  shall  be  payable  on  or 
before  the  first  day  of  each  month,  in  advance,  at  the  Notice  Address  of  Sublandlord  provided  in 
Section  20.1  hereof  or  such  other  place  as  Sublandlord  may  designate  in  writing.  If  the 
Commencement  Date  occurs  on  a date  other  than  the  first  day  of  a calendar  month,  or  fne 
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Sublease  terminates  on  a day  other  than  the  last  day  of  a calendar  month,  then  the  monthly 
payment  of  Rent  for  such  fractional  month  shall  prorated  based  on  a thirty  (30)  day  month. 

4.2.  Additional  Charges.  In  addition  to  Base  Rent,  Subtenant  shall  pay  any  and  all 
real  property  ta.xes,  possessory  interest  taxes  and  other  costs,  impositions  and  expenses  as 
provided  in  Section  5 hereof,  plus  all  other  charges  otherwise  payable  by  Subtenant  to 
Sublandlord  hereunder,  including,  without  limitation,  all  late  charges  and  default  interest  and  all 
utility  charges  and  landscaping  fees,  but  excluding  the  amount  of  the  Navy’s  Common  Area 
Maintenance  Charges  which  shall  be  paid  by  Sublandlord  ( the  “Additional  Charges”).  Together, 
Base  Rent  and  Additional  Charges  shall  hereinafter  be  referred  to  as  the  “Rent”. 

4.3.  Late  Charge.  If  Subtenant  fails  to  pay  any  Rent  within  ten  (10)  days  after  the 
date  the  same  is  due  and  payable,  such  unpaid  amount  will  be  subject  to  a late  payment  charge 
equal  to  six  percent  (6%)  of  the  unpaid  amount  in  each  instance.  The  late  payment  charge  has 
been  agreed  upon  by  Sublandlord  and  Subtenant,  after  negotiation,  as  a reasonable  estimate  of 
the  additional  administrative  costs  and  detriment  that  Sublandlord  will  incur  as  a result  of  any 
such  failure  by  Subtenant,  the  actual  costs  thereof  being  extremely  difficult  if  not  impossible  to 
detemiine.  The  late  payment  charge  constitutes  liquidated  damages  to  compensate  Sublandlord 
for  its  damages  resulting  from  such  failure  to  pay  and  Subtenant  shall  promptly  pay  such  charge 
to  Sublandlord  together  with  such  unpaid  amount. 

4.4.  Default  Interest.  If  any  Rent  is  not  paid  within  ten  (10)  days  following  the  due 
date,  such  unpaid  amount  shall  bear  interest  from  the  due  date  until  paid  at  the  rate  of  the  greater 
of  the  interest  rate  in  effect  which  has  been  established  by  the  Secretary  of  Treasury  pursuant  to 
Public  Law,  as  described  in  Section  33  of  the  Master  Lease,  or  ten  percent  (10%)  per  year. 
However,  interest  shall  not  be  payable  on  late  charges  incurred  by  Subtenant  nor  on  any  amounts 
on  which  late  charges  are  paid  by  Subtenant  to  the  extent  this  interest  would  cause  the  total 
interest  to  be  in  excess  of  that  which  an  individual  is  lawfully  permitted  to  charge.  Payment  of 
interest  shall  not  excuse  or  cure  any  default  by  Subtenant. 


ipclprol' mcohtfn  mayor  treasure  Icasci  iliNtiey  inseope3.1ea 


5 


J 


5. 


TAXES,  ASSESSMENTS  AND  OTHER  EXPENSES 


5.1.  Ta.xes  and  Assessments,  Licenses,  Permit  Fees  and  Liens. 

(a)  Payment  Responsibility.  Subtenant  shall  pay  any  and  all  real  and 
personal  property  taxes,  including,  but  not  limited  to,  possessory  interest  taxes,  general  and 
special  assessments,  excises,  licenses,  permit  fees  and  other  charges  and  impositions  of  every 
description  levied  on  or  assessed  against  the  Premises,  any  Alterations,  Subtenant’s  Personal 
Property,  or  Subtenant's  use  of  the  Premises  or  any  Alterations  during  the  Term.  Subtenant  shall 
make  all  such  payments  directly  to  the  charging  authority  when  due  and  payable  and  at  least  ten 
(10)  days  prior  to  delinquency.  However,  with  respect  to  real  property  taxes  and  assessments 
levied  on  or  assessed  against  the  Premises  for  which  Sublandlord  receives  the  tax  bill  directly 
from  the  taxing  authority.  Subtenant  shall  reimburse  Sublandlord  for  payment  of  such  sums 
immediately  upon  demand. 

(b)  Taxability  of  Possessory  Interest.  Without  limiting  the  foregoing, 
Subtenant  recognizes  and  agrees  that  this  Sublease  may  create  a possessory  interest  subject  to 
property  taxation  and  that  Subtenant  may  be  subject  to  the  payment  of  property  taxes  levied  on 
such  interest. 


J 


(c)  No  Liens.  Subtenant  shall  not  allow  or  suffer  a lien  for  any  taxes  payable 
by  Subtenant  hereunder  to  be  imposed  upon  the  Premises  or  upon  any  equipment  or  other 
property  located  thereon  without  discharging  the  same  as  soon  as  practicable,  and  in  no  event 
subsequent  to  delinquency. 


(d)  Reporting  Information.  Subtenant  agrees  to  provide  such  information  as 
Sublandlord  may  request  to  enable  Sublandlord  to  comply  with  any  possessory  interest  tax 
reporting  requirements  applicable  to  this  Sublease. 


5.2.  Other  Expenses.  This  is  a “triple  net”  Sublease.  Accordingly,  Subtenant  shall  be 
responsible  for  any  and  all  other  charges,  costs  and  expenses  related  to  its  use,  occupancy, 
operation  or  enjoyment  of  the  Premises  or  any  Alterations  permitted  thereon,  including,  without 
limitation,  the  cost  of  any  utilities,  maintenance  or  services  necessary  for  Subtenant's  use. 


5.3.  Evidence  of  Payment.  Subtenant  shall,  upon  Sublandlord's  request,  furnish  to 
Sublandlord  within  ten  (10)  days  after  the  date  when  any  charges  are  due  and  payable,  official 
receipts  of  the  appropriate  taxing  authority  or  other  evidence  reasonably  satisfactory'  to 
Sublandlord,  evidencing  payment  thereof 
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6. 


USE;  COVENANTS  TO  PROTECT  PREMISES 


6.1.  Subtenant's  Permitted  Use.  Subtenant  may  use  the  Premises  as  a production 
facility  for  the  “Nash  Bridges”  television  show  and  for  any  other  film  production  related  uses 
directly  connected  to  the  Nash  Bridges  television  show,  and  for  no  other  purpose. 

6.2.  Subtenant's  Access  to  the  Premises.  As  provided  in  Section  30  of  the  Master 
Lease,  Subtenant  will  have  access  to  the  Premises  on  a 24-hour,  seven-days-a-week  basis, 
provided  however.  Subtenant  shall  coordinate  such  access  with  the  local  representative  of  Master 
Landlord. 


6.3.  Rules  and  Regulations.  Subtenant  agrees  to  adhere  to  all  rules  and  regulations 
regarding  the  Premises  attached  hereto  as  Exhibit  E,  any  additional  rules  regarding  security, 
ingress,  egress,  safety  and  sanitation  applicable  to  the  Premises  or  the  Property,  as  such  rules  and 
regulations  may  be  prescribed  by  Master  Landlord  or  Sublandlord  from  time  to  time. 

6.4.  Easements.  This  Sublease  shall  be  subject  to  all  outstanding  easements  and 
rights-of-way  for  location  of  any  type  of  facility  over,  across,  in,  and  upon  the  Premises  or  any 
portion  thereof,  and  to  the  right  of  Master  Landlord  to  grant  such  additional  easements  and 
rights-of-way  over,  across,  in  and  upon  the  Premises  as  Master  Landlord  shall  determine  to  be  in 
the  public  interest  ("Additional  Easements”),  provided  that,  as  provided  in  Section  29  of  the 
Master  Lease,  Master  Landlord  shall  use  its  best  efforts  to  minimize  any  interference  with 
Subtenant’s  operations  hereunder  caused  by  the  granting  of  any  such  Additional  Easements  and 
the  granting  of  such  Additional  Easements  shall  be  conditioned  on  the  assumption  by  the  grantee 
thereof  of  liability  to  Subtenant  for  such  damages  as  Subtenant  shall  suffer  for  property  destroyed 
or  property  rendered  unusable  on  account  of  the  grantee’s  exercise  of  its  rights  thereunder.  There 
is  hereby  reserved  to  the  holders  of  such  Additional  Easements  as  are  presently  outstanding  or 
which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  federal,  state  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  the  Premises  as  shall  be  necessary  for  the  perfomiance  of  their 
duties  with  regard  to  such  facilities. 

6.5.  No  Interference  with  Navv  Operations.  Subtenant  shall  not  conduct  operations, 
nor  make  any  Alterations  (as  defined  below),  that  would  interfere  with  or  otherwise  restrict 
Master  Landlord’s  operations  or  environmental  clean-up  or  restoration  actions  by  the  Master 
Landlord,  Sublandlord,  the  Environmental  Protection  Agency,  the  State  of  California  or  their 
contractors.  Environmental  clean-up,  restoration  or  testing  activities  by  these  Parties  shall  take 
priority  over  the  Subtenant’s  use  of  the  Premises  in  the  event  of  any  conflict,  provided,  however, 
in  such  event,  Master  Landlord  and  Sublandlord  shall  use  their  best  efforts  to  minimize  any 
disruption  of  Subtenant’s  operation. 
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6.6.  No  Unlawful  Uses.  Nuisances  or  VS  aste.  Withoui  limidr.g  d:e  frregoing,  Tenan: 
shall  not  use,  occupy  or  permit  the  use  or  occupancy  of  any  of  me  Premises  in  any  uniavsfnl 
manner  or  for  any  illegal  purpose,  or  permit  any  offensive,  noisy  or  hazardous  use  or  any  waste 
on  or  about  the  Premises.  Tenant  shall  take  all  precautions  to  eliminate  any  nuisances  or  hazards 
relating  to  its  activities  on  or  about  the  Premises.  Tenant  shall  not  conduct  any  business,  niace 
any  sales  display,  or  advertise  in  any  m.anner  in  areas  outside  the  Premises. 

7.  .ALTER.ATIONS 


s 


7.1.  Construction  of  .Alterations.  Subtenant  shai  not  construct,  instaii.  m.ake  or 
permit  to  be  made  any  alterations,  installations  or  additions  ("Alterations";  in.  to  or  about  ine 
Premises,  without  Sublandlord's  prior  written  consent  in  each  instance,  which  consent  mmy  be 
given  or  withheld  in  Sublandlord's  sole  and  absolute  discretion,  provided  however,  that  no 
consent  shall  be  required  for  the  construction  of  film  production  sets  w'rich  does  not  affect  any 
structural  portions  of  the  Buildings.  Subject  to  Sub’andlord  s consent  as  provided  above,  any 
permitted  Alterations  shall  be  done  at  Subtenant's  sole  e.xpe.nse  (i)  in  strict  accordance  with  plan.s 
and  specifications  approved  in  advance  by  Sublandlord  in  writing,  (ii)  by  duly  licensed  and 
bonded  contractors  or  mechanics  approved  by  Sublandlord,  (iii)  in  a good  and  professional 
manner,  (iv)  in  strict  compliance  with  all  Laws,  and  (v)  su'oject  to  ail  other  conditions  that 
Sublandlord  may  reasonably  impose.  In  no  event  shall  the  construction  . installation  or  fne 
making  of  any  .Alterations  impair  the  use  or  operation  of  the  Property,  or  any  portion  thereof,  or 
Sublandlord's  or  Master  Landlord's  access  thereto.  Prior  to  fne  comimencennent  of  any  work  on 
the  Premises  to  construct  any  permitted  Alterations.  Subtenant,  at  its  sole  expense,  shall  procure 
all  required  permits  and  approvals  and  shall  promptly  upon  receipt  deliver  copies  of  all  suc'n 
documents  to  Sublandlord.  No  material  change  from,  the  plans  and  specifications  approved  by 
Sublandlord  may  be  made  without  Sublandlord's  prior  consent.  Sublandlord  and  Sublandlord's 
.Agents  shall  have  the  right  to  inspect  fne  course  of  such  construction  at  all  tim.es. 


7.2.  Historic  Properties.  Without  limiting  the  generality  of  fne  foregoing.  Subtenant 
acknowledges  and  agrees  that,  pursuant  to  Section  15  of  the  Master  Lease,  no  Alterations  nnay  be 
made  to  the  Buildings  (i)  which  will  affect  the  historic  characteristics  of  fne  Buildings  or  nnodiW 
the  appearance  of  the  exterior  of  the  Buildings  without  Master  Landlord's  and  Subla.ndlord's 
prior  written  consent  or  (ii)  if  such  .Alterations  would  preclude  qualirinng  the  Buildings  for 
inclusion  on  the  National  Register  for  Historic  places. 
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7.3.  Ownership  of  .Alterations.  .Any  .Alterations  constructed  on  or  affixed  to  fne 
Premises  by  or  on  behalf  of  Subtenant  pursuant  to  the  terms  and  limitations  of  Section  ~.l  above 
shall  be  and  remain  Subtenant's  property  during  the  Term.  Upon  the  temninatior.  of  this 
Sublease.  Subtenant  shall  remo\  e all  such  .Alterations  from  the  Premises  in  accordance  wifn  fne 
provisions  of  Section  IS  hereof,  unless  Sublandlord,  at  its  sole  option  and  without  limdting  any  of 
the  provisions  of  Section  7.1  above,  requires  as  a condition  to  approval  of  a.ny  such  .Alterations 
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that  such  Alterations  remain  on  the  Premises  following  the  expiration  or  termination  of  this 
Sublease  or  unless  Sublandlord  as  a condition  of  such  approval  reserves  the  right  to  elect  by 
notice  to  Subtenant  not  less  than  fifteen  (15)  days  prior  to  the  end  of  the  Term  to  have  such 
Alterations  remain  on  the  Premises. 

7.4.  Subtenant's  Personal  Property'.  All  furniture,  furnishings  and  articles  of 
movable  personal  property  and  equipment  installed  in  the  Premises  by  or  for  the  account  of 
Subtenant  that  can  be  removed  without  structural  or  other  material  damage  to  the  Premises  (all  of 
which  are  herein  called  "Subtenant's  Personal  Property")  shall  be  and  remain  the  property  of 
Subtenant  and  may  be  removed  by  it  subject  to  the  provisions  of  Section  18  hereof 

(a)  Intellectual  Property  Riehts.  All  rights  of  every  kind  and  nature 
whatsoever  in  and  to  all  still  and  motion  pictures  and  sound  recordings  made  hereunder  in 
connection  with  use  of  the  Buildings  by  Subtenant  shall  be  and  remain  the  sole  and  exclusive 
property  of  Subtenant,  including,  without  limitation,  the  perpetual  and  irrevocable  right  and 
license  to  use  and  re-use  said  photography  and/or  said  sound  recordings  in  connection  with  any 
motion  pictures  as  Subtenant  shall  elect,  and  in,  and  in  connection  with,  advertising,  publicizing, 
exhibiting  and  exploiting  such  motion  pictures,  in  any  manner  whatsoever  and  at  any  time  by  all 
means,  media,  devices,  processes  and  technology  now  or  hereafter  known  or  devised  in 
perpetuity  throughout  the  universe.  Neither  Sublandlord  nor  any  other  party  now  or  hereafter 
claiming  an  interest  in  the  Buildings  and/or  interest  through  Sublandlord  shall  have  any  right  of 
action  against  Subtenant  or  any  other  party  arising  from  or  based  upon  any  use  or  exploitation  of 
said  photography  and/or  said  sound  recordings,  whether  or  not  such  use  is  or  is  claimed  to  be 
defamatory,  untme  or  censorable  in  nature.  Sublandlord  shall  not  be  entitled  to  enjoin,  restrain 
or  interfere  with  the  advertising,  publicizing,  exhibiting  or  exploitation  of  said  photography 
and/or  said  sound  recordings. 

7.5.  Sublandlord's  Alterations  of  the  Buildines  and  Building  Systems. 

Sublandlord  reser\  es  the  right  at  any  time  to  make  alterations,  additions,  repairs,  deletions  or 
improvements  to  the  common  areas  or  any  other  part  of  the  Buildings  or  the  Building  Systems, 
provided  that  any  such  alterations  or  additions  shall  not  materially  adversely  affect  the  functional 
utilization  by  Subtenant  of  the  Premises  for  the  purposes  stated  herein. 

8.  KKPAIRS  AND  MAINTENANCE 

8.1.  Subtenant  Responsible  for  Maintenance  and  Repair.  Subtenant  assumes  full 
and  sole  responsibility  for  the  condition,  operation,  repair  and  maintenance  and  management  of 
the  Premises  from  and  after  the  Commencement  Date  and  shall  keep  the  Premises  in  good 
condition  and  repair.  Sublandlord  shall  not  be  responsible  for  the  performance  of  any  repairs, 
changes  or  alterations  to  the  Premises,  nor  shall  Sublandlord  be  liable  for  any  portion  of  the  cost 
thereof  Subtenant  shall  make  all  repairs  and  replacements,  interior  and  exterior,  structural  as 
well  as  non-structural,  ordinary  as  well  as  extraordinary,  foreseen  and  unforeseen,  which  may  be 
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necessary  to  maintain  the  Premises  at  all  times  in  clean,  safe,  attractive  and  sanitary  condition 
and  in  good  order  and  repair,  to  Sublandlord's  and  Master  Landlord’s  reasonable  satisfaction, 
provided,  however,  that  neither  Subtenant  nor  Sublandlord  shall  be  required  to  make  structural 
repairs  or  Alterations  to  correct  conditions  affecting  the  Premises  existing  prior  to  the 
Commencement  Date.  If  any  portion  of  the  Premises  is  damaged  by  any  activities  conducted  by 
Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees  hereunder.  Subtenant  shall  immediately, 
at  its  sole  cost,  repair  all  such  damage  and  restore  the  Premises  to  its  previous  condition. 

8.2.  Long  term  Repairs.  At  the  option  of  Sublandlord  and  to  the  extent  required 
pursuant  to  the  Master  Lease,  Subtenant’s  obligations  under  this  Section  8 may  include,  but  shall 
not  be  limited  to,  contribution  towards  the  costs  of  items  of  long  term  maintenance  of  the 
Premises  which  have  a useful  life  longer  than  the  term  of  this  Sublease  and  the  necessity  for 
which  accrue  during  the  term  of  this  Sublease  (“Long  Term  Repairs’’).  In  such  cases,  the  amount 
of  the  cost  of  such  Long  Term  Repairs  to  be  borne  by  Subtenant  shall  be  determined  by 
multiplying  the  total  cost  of  such  Long  Tenn  Repairs  by  a fraction,  the  numerator  of  which  shall 
be  the  length  of  the  useful  life  of  the  Long  Tenn  Repairs,  (expressed  in  months)  as  determined  by 
Sublandlord  in  its  reasonable  judgment,  and  the  denominator  of  which  shall  be  the  number  of 
months  remaining  in  the  term  of  this  Sublease.  In  the  event  Sublandlord,  in  its  sole  and  absolute 
discretion,  elects  not  to  proceed  with  any  such  Long  Term  Repairs,  Subtenant  shall  be  relieved  of 
its  obligation  arising  under  Section  8. 1 above  as  to  such  Long  Term  Repairs. 

8.3.  Utilities.  Sublandlord  shall  provide  the  basic  building  utilities  and  services 
described  in  the  attached  Exhibit  F.  (the  “Standard  Utilities  and  Services”)  to  the  Premises, 
subject  to  the  temis  and  conditions  contained  therein.  Subtenant  shall  be  responsible  for 
furnishing,  at  its  sole  costs,  any  utilities  or  services  other  than  or  in  excess  of  the  Standard 
Utilities  and  Services  that  Subtenant  may  need  for  its  use  of  the  Premises.  Subtenant  shall  pay  as 
Additional  Charges,  without  set  off  or  counterclaim,  all  amounts  due  and  owing  for  such 
Standard  Utilities  and  Services  at  the  rates  provided  in  and  as  otherwise  set  forth  in  Exhibit  F. 

8.4.  No  Right  to  Repair  and  Deduct.  Subtenant  expressly  waives  the  benefit  of  any 
existing  or  future  Law's  or  judicial  or  administrative  decision  that  would  otherwise  permit 
Subtenant  to  make  repairs  or  replacements  at  Sublandlord's  expense,  or  to  terminate  this 
Sublease  because  of  Sublandlord's  failure  to  keep  the  Premises  or  any  part  thereof  in  good  order, 
condition  or  repair,  or  to  abate  or  reduce  any  of  Subtenant's  obligations  hereunder  on  account  of 
the  Premises  or  any  part  thereof  being  in  need  of  repair  or  replacement.  Without  limiting  the 
foregoing.  Subtenant  expressly  waives  the  provisions  of  California  Civil  Code  Sections  1932, 

1941  and  1942  or  any  similar  Laws  with  respect  to  any  right  of  Subtenant  to  terminate  this 
Sublease  and  with  respect  to  any  obligations  of  Sublandlord  hereunder  or  and  any  right  of 
Subtenant  to  make  repairs  or  replacements  and  deduct  the  cost  thereof  from  Rent. 
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9. 


LIENS 


Subtenant  shall  keep  the  Premises  free  from  any  liens  arising  out  of  any  work  performed, 
material  furnished  or  obligations  incurred  by  or  for  Subtenant.  In  the  event  Subtenant  does  not, 
within  five  (5)  days  following  the  imposition  of  any  such  lien,  cause  the  lien  to  be  released  of 
record  by  payment  or  posting  of  a proper  bond.  Sublandlord  shall  have  in  addition  to  all  other 
remedies  provided  herein  and  by  law  or  equity  the  right,  but  not  the  obligation,  to  cause  the  same 
to  be  released  by  such  means  as  it  shall  deem  proper,  including,  but  not  limited  to,  payment  of 
the  claim  giving  rise  to  such  lien.  All  such  sums  paid  by  Sublandlord  and  all  expenses  it  incurs 
in  connection  therewith  (including,  without  limitation,  reasonable  attorneys'  fees)  shall  be 
payable  to  Sublandlord  by  Subtenant  upon  demand.  Sublandlord  shall  have  the  right  at  all  times 
to  post  and  keep  posted  on  the  Premises  any  notices  permitted  or  required  by  law  or  that 
Sublandlord  deems  proper  for  its  protection  and  protection  of  the  Premises  from  mechanics'  and 
materialmen's  liens.  Subtenant  shall  give  Sublandlord  at  least  fifteen  (15)  days'  prior  written 
notice  of  the  commencement  of  any  repair  or  construction  on  any  of  the  Premises. 

10.  CO.MPLIANCE  WITH  L.AWS 

10.1.  Compliance  with  Laws.  Subtenant  shall  promptly,  at  its  sole  expense,  maintain 
the  Premises  and  Subtenant’s  use  and  operations  thereon  in  strict  compliance  at  all  times  with  all 
present  and  future  Laws,  whether  foreseen  or  unforeseen,  ordinary  as  well  as  extraordinary, 
provided  however,  that  Subtenant  shall  not  be  required  to  make  repairs  or  structural  changes  to 
the  Premises  required  solely  to  correct  conditions  affecting  the  Premises  existing  prior  to  the 
Commencement  Date  or  not  related  to  Subtenant’s  specific  use  of  the  Premises,  unless  the 
requirement  for  such  changes  is  imposed  as  a result  of  any  Alterations  made  or  requested  to  be 
made  by  Subtenant.  Such  Laws  shall  include,  without  limitation,  all  Laws  relating  to  health  and 
safety  and  disabled  accessibility  including,  without  limitation,  the  Americans  with  Disabilities 
Act,  42  U.S.C.S.  §§  12101  ^ and  Title  24  of  the  California  Code  of  Regulations,  all  present 
and  future  Environmental  Laws  (as  defined  in  this  Sublease  below).  No  occurrence  or  situation 
arising  during  the  Term,  nor  any  present  or  future  Law,  whether  foreseen  or  unforeseen,  and 
however  extraordinary,  shall  give  Subtenant  any  right  to  seek  redress  against  Sublandlord  for 
failing  to  comply  with  any  Laws.  Subtenant  waives  any  rights  now  or  hereafter  conferred  upon  it 
by  any  existing  or  future  Law  to  compel  Sublandlord  to  make  any  repairs  to  comply  with  any 
such  Laws,  on  account  of  any  such  occurrence  or  situation. 

10.2.  Reeulatorv  Approvals. 

(a)  Responsible  Party.  Subtenant  understands  and  agrees  that  Subtenant's 
use  of  the  Premises  and  construction  of  Alterations  permitted  hereunder  may  require 
authorizations,  approvals  or  permits  from  governmental  regulatory  agencies  with  jurisdiction 
over  the  Premises.  Subtenant  shall  be  solely  responsible  for  obtaining  any  and  all  such 
regulatory  approvals.  Subtenant  shall  not  seek  any  regulator)'  approval  without  first  obtaining 
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the  written  consent  of  Sublandlord.  Subtenant  shall  bear  all  costs  associated  with  applying  for, 
obtaining  and  maintaining  any  necessary  or  appropriate  regulatory  approval  and  shall  be  solely 
responsible  for  satisfying  any  and  all  conditions  imposed  by  regulatory  agencies  as  part  of  a 
regulatory  approval.  Any  fines  or  penalties  levied  as  a result  of  Subtenant's  failure  to  comply 
with  the  terms  and  conditions  of  any  regulatory  approval  shall  be  immediately  paid  and 
discharged  by  Subtenant,  and  Sublandlord  shall  have  no  liability,  monetary  or  otherwise,  for  any 
such  fines  or  penalties.  Subtenant  shall  indemnify,  protect,  defend  and  hold  harmless  forever 
(‘Indemnify”)  the  Sublandlord  and  the  Master  Landlord  including,  but  not  limited  to,  all  of  their 
respective  officers,  directors,  employees  , agents,  affiliates,  subsidiaries,  licensees,  contractors, 
boards,  commissions,  departments,  agencies  and  other  subdivisions  and  each  of  the  persons 
acting  by,  through  or  under  each  of  them,  and  their  respective  heirs,  legal  representatives, 
successors  and  assigns,  and  each  of  them  (the  “Indemnified  Parties”)  against  any  and  all  claims, 
demands,  losses,  liabilities,  damages,  liens,  injuries,  penalties,  fines,  lawsuits  and  other 
proceedings,  judgments  and  awards  and  costs  and  e.xpenses,  including,  without  limitation, 
reasonable  attorneys'  and  consultants'  fees  and  costs  (“Losses”)  arising  in  connection  with 
Subtenant's  failure  to  obtain  or  comply  with  the  terms  and  conditions  of  any  regulatory  approval. 

10.3.  Compliance  with  Sublandlord's  Risk  Manaoement  Requirements.  Subtenant 
shall  not  do  anything,  or  permit  anything  to  be  done,  in  or  about  the  Premises  or  any  Alterations 
pennitted  hereunder  that  would  create  any  unusual  fire  risk,  and  shall  take  commercially 
reasonable  steps  to  protect  Sublandlord  from  any  potential  premises  liability.  Subtenant  shall 
faithfully  observe,  at  its  e.xpense,  any  and  all  reasonable  requirements  of  Sublandlord's  Risk 
Manager  with  respect  thereto  and  with  the  requirements  of  any  policies  of  commercial  general, 
all  risk  property  or  other  policies  of  insurance  at  any  time  in  force  with  respect  to  the  Premises 
and  any  Alterations  as  required  hereunder. 

11.  ENCUMBRANCES 

11.1.  Encumbrance  By  Subtenant.  Notwithstanding  anything  to  the  contrary 
contained  in  this  Sublease,  Subtenant  shall  not  under  any  circumstances  whatsoever  create  any 
mortgage,  deed  of  trust,  assignment  of  rents,  fixture  filing,  security  agreement,  or  similar  security 
instrument,  or  other  lien  or  encumbrance  or  assignment  or  pledge  of  an  asset  as  security  in  any 
manner  against  the  Premises  or  Sublandlord's  or  Subtenant’s  interest  under  this  Sublease. 

12.  DAMAGE  OR  DESTRUCTION 

12.1.  Damage  or  Destruction  to  the  Premises  . In  the  case  of  damage  to  or 
destruction  of  the  Premises  by  earthquake,  fire  or  any  other  casualty  not  caused  by  Subtenant  or 
Subtenant’s  Agents  or  Subtenant’s  Invitees,  whether  insured  or  uninsured,  or  the  discovery  by 
Subtenant  of  latent  conditions  not  caused  by  Subtenant  or  Subtenant’s  Agents  or  Subtenant’s 
Invitees,  which  prevents  Subtenant  from  operating  the  Premises  for  the  purposes  stated  herein 
and  the  cost  of  repairing  such  damage  or  latent  conditions  exceeds  Fifty  Thousand  Dollars 
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(550,000),  Subtenant  may  terminate  this  Sublease  upon  thirty  (30)  days  prior  written  notice  and 
upon  any  such  termination  Subtenant  shall  surrender  the  Premises  in  accordance  with  Section  18 
(except  for  damage  caused  by  the  casualty  pursuant  to  which  the  Sublease  may  be  terminated 
under  this  Section  12.1)  and  both  Parties  shall  be  relieved  of  any  liability  for  such  termination  or 
for  repairing  such  damage  or  latent  conditions.  If  Subtenant  elects  not  to  terminate  this  Sublease 
as  provided  in  this  Section  12.1,  Subtenant  shall,  at  its  sole  cost,  promptly  restore,  repair,  replace 
or  rebuild  the  Premises  to  the  condition  the  Premises  were  in  prior  to  such  damage  or  destmction, 
or  repair  the  latent  conditions  preventing  Subtenant  from  operating  the  Premises  for  the  purposes 
stated  herein,  subject  to  any  changes  made  in  strict  accordance  with  the  requirements  of  Section 
7. 1 above.  Under  no  circumstances  shall  Sublandlord  have  any  obligation  to  repair,  replace  or 
rebuild  the  Premises  in  the  event  of  such  a casualty  or  the  discovery  of  any  such  latent 
conditions. 


1 2.2.  No  .Abatement  in  Rent.  In  the  event  of  any  damage  or  destruction  to  the 
Premises,  and  if  neither  party  temiinates  this  Sublease  as  provided  in  Section  12.1  above,  there 
shall  be  no  abatement  in  the  Rent  payable  hereunder. 

12.3.  W aiver.  The  Parties  understand  and  agree  that  the  foregoing  provisions  of  this 
Section  are  intended  to  govern  fully  the  rights  and  obligations  of  the  Parties  in  the  event  of 
damage  or  destruction  to  the  Premises  or  Alterations,  and  Sublandlord  and  Subtenant  each 
hereby  waives  and  releases  any  right  to  temiinate  this  Sublease  in  whole  or  in  part  under  Sections 
1932.2  and  1933.4  of  the  Civil  Code  of  California  or  under  any  similar  Laws  now  or  hereafter  in 
effect,  to  the  extent  such  rights  are  inconsistent  with  the  provisions  hereof 

13.  ASSIGNMENT  AND  SUBLETTING 

13.1.  Restriction  on  Assignment  and  Subletting.  Subtenant  shall  not  directly  or 
indirectly  (including,  without  limitation,  by  merger,  acquisition  or  other  transfer  of  any 
controlling  interest  in  Subtenant),  voluntarily  or  by  operation  of  Law,  sell,  assign,  encumber, 
pledge  or  otherwise  transfer  any  part  of  its  interest  in  or  rights  with  respect  to  the  Premises,  any 
Alterations  or  its  interest  in  this  Sublease,  or  permit  any  portion  of  the  Premises  to  be  occupied 
by  anyone  other  than  itself,  or  sublet  any  portion  of  the  Premises,  or  allow  on  the  Premises  any 
film,  television  or  other  production  activities  other  than  as  described  in  Section  6.1  above, 
without  Sublandlord’s  prior  written  consent  in  each  instance,  which  Sublandlord  may  grant  or 
withhold  in  its  reasonable  discretion. 

14.  DEFAULT;  REMEDIES 

14.1.  Events  of  Default.  Any  of  the  following  shall  constitute  an  event  of  default 
("Event  of  Default")  by  Subtenant  hereunder: 
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(a)  Rent.  Any  failure  to  pay  Rent  or  other  sums,  including  sums  due  for 
utilities,  within  fn  e (5)  days  after  such  sums  are  due; 

(b)  Covenants.  Conditions  and  Representations.  Any  failure  to  perform  or 
comply  with  any  other  covenant,  condition  or  representation  made  under  this  Sublease,  provided 
Subtenant  shall  have  a period  often  (10)  days  from  the  date  of  wriuen  notice  from  Sublandlord 
of  such  failure  within  which  to  cure  such  default  under  this  Sublease,  or,  if  such  default  is  not 
capable  of  cure  within  such  10-day  period,  Subtenant  shall  have  a reasonable  period  to  complete 
such  cure  if  Subtenant  promptly  undertakes  action  to  cure  such  default  within  such  10-day  period 
and  thereafter  diligently  prosecutes  the  same  to  completion  and  uses  its  best  effons  to  complete 
such  cure  within  sixty  (60)  days  after  the  receipt  of  notice  of  default  from  Sublandlord. 

(c)  \'acation  or  Abandonment.  .\ny  abandonment  of  the  Premises  for  more 
than  fourteen  (14)  consecutive  days;  and 

(d)  Bankruptcy.  The  appointment  of  a receiver  to  take  possession  of  all  or 
substantially  all  of  the  assets  of  Subtenant,  or  an  assignment  by  Subtenant  for  the  benefit  of 
creditors,  or  any  action  taken  or  suffered  by  Subtenant  under  any  insolvency,  bankruptcy, 
reorganization,  moratorium  or  other  debtor  relief  act  or  statute,  whether  now  existing  or  hereafter 
amended  or  enacted. 

14,2.  Remedies.  Upon  the  occurrence  of  an  Event  of  Default  by  Subtenant, 

Sublandlord  shall  have  the  following  rights  and  remedies  in  addition  to  all  other  rights  and 
remedies  available  to  Sublandlord  at  Law  or  in  equity; 

(a)  Terminate  Sublease  and  Recover  Damages.  The  rights  and  remedies 
provided  by  law  California  Civil  Code  Section  1951.2  (damages  on  termination  for  breach), 
including,  but  not  limited  to,  the  right  to  temiinate  Subtenant's  right  to  possession  of  the 
Premises  and  to  recover  the  worth  at  the  time  of  award  of  the  amount  by  which  the  unpaid  Rent 
for  the  balance  of  the  Temi  after  the  time  of  award  exceeds  the  amount  of  rental  loss  for  the  same 
period  that  Subtenant  proves  could  be  reasonably  avoided,  as  computed  pursuant  to  subsection 
(b)  of  such  Section  1951.2.  Sublandlord’s  efforts  to  mitigate  the  damages  caused  by  Subtenant's 
breach  of  this  Sublease  shall  not  waive  Sublandlord’s  rights  to  recover  unmutigated  damages 
upon  termination. 

(b)  .Appointment  of  Receiver.  The  right  to  ha\  e a receiver  appointed  for 
Subtenant  upon  application  by  Sublandlord  to  take  possession  of  the  Premises  and  to  apply  any 
rental  collected  from  the  Premises  and  to  exercise  all  other  rights  and  remedies  granted  to 
Sublandlord  pursuant  to  this  Sublease. 
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14.3.  Sublandlord's  Right  to  Cure  Subtenant’s  Defaults.  If  Subtenant  defaults  in  the 
performance  of  any  of  its  obligations  under  this  Sublease,  then  Sublandlord  may  at  any  time 
thereafter  with  three  (3)  days  prior  written  notice  (except  in  the  event  of  an  emergency  as 
determined  by  Sublandlord),  remedy  such  Event  of  Default  for  Subtenant's  account  and  at 
Subtenant's  expense.  Subtenant  shall  pay  to  Sublandlord,  as  Additional  Charges,  promptly  upon 
demand,  all  sums  expended  by  Sublandlord,  or  other  costs,  damages,  expenses  or  liabilities 
incurred  by  Sublandlord,  including,  without  limitation,  reasonable  attorneys'  fees,  in  remedying 
or  attempting  to  remedy  such  Event  of  Default.  Subtenant's  obligations  under  this  Section  shall 
survive  the  termination  of  this  Sublease.  Nothing  herein  shall  imply  any  duty  of  Sublandlord  to 
do  any  act  that  Subtenant  is  obligated  to  perform  under  any  provision  of  this  Sublease,  and 
Sublandlord's  cure  or  attempted  cure  of  Subtenant's  Event  of  Default  shall  not  constitute  a waiver 
of  Subtenant's  Event  of  Default  or  any  rights  or  remedies  of  Sublandlord  on  account  of  such 
Event  of  Default. 

15.  RELEASE  AND  WAIVER  OF  CLAIMS;  INDEMNIFICATION 

15.1.  Release  and  Waiver  of  Claims.  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  covenants  and  agrees  that  the  Indemnified  Parties  shall  not  be  responsible  for  or  liable  to 
Subtenant  for,  and,  to  the  fullest  extent  allowed  by  any  Laws,  Subtenant  hereby  waives  all  rights 
against  the  Indemnified  Parties  and  releases  them  from,  any  and  all  Losses,  including,  but  not 
limited  to,  incidental  and  consequential  damages,  relating  to  any  injury,  accident  or  death  of  any 
person  or  loss  or  damage  to  any  property,  in  or  about  the  Premises,  from  any  cause  whatsoever, 
including  without  limitation,  partial  or  complete  collapse  of  the  Buildings  due  to  an  earthquake 
or  subsidence,  except  only  to  the  extent  such  Losses  are  caused  exclusively  by  the  gross 
negligence  or  willful  misconduct  of  the  Indemnified  Parties  (except  as  provided  in  Section 
15.1(e)  below).  Without  limiting  the  generality  of  the  foregoing: 

(a)  Subtenant  expressly  acknowledges  and  agrees  that  the  Rent  payable 
hereunder  does  not  take  into  account  any  potential  liability  of  the  Indemnified  Parties  for  any 
consequential  or  incidental  damages  including,  but  not  limited  to,  lost  profits  arising  out  of 
disruption  to  Subtenant's  uses  hereunder.  Sublandlord  would  not  be  willing  to  enter  into  this 
Sublease  in  the  absence  of  a complete  waiver  of  liability  for  consequential  or  incidental  damages 
due  to  the  acts  or  omissions  of  the  Indemnified  Parties  , and  Subtenant  expressly  assumes  the  risk 
with  respect  thereto.  Accordingly,  without  limiting  any  indemnification  obligations  of  Subtenant 
or  other  waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this 
Sublease,  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all 
claims,  demands,  rights,  and  causes  of  action  for  consequential  and  incidental  damages  and 
covenants  not  to  sue  the  Indemnified  Parties  for  such  damages  arising  out  of  this  Sublease  or  the 
uses  authorized  hereunder,  including,  without  limitation,  any  interference  with  uses  conducted  by 
Subtenant  pursuant  to  this  Sublease  regardless  of  the  cause. 
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(b)  Without  limiting  any  indemnification  obligations  of  Subtenant  or  other 
waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this  Sublease, 
Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  claims, 
demands,  rights,  and  causes  of  action  against,  and  covenants  not  to  sue  the  Indemnified  Parties 
under  any  present  or  future  Laws,  statutes,  or  regulations,  including,  but  not  limited  to,  any  claim 
for  inverse  condemnation  or  the  payment  of  just  compensation  under  the  law  of  eminent  domain, 
or  otherwise  at  equity,  in  the  event  that  Sublandlord  terminates  this  Sublease  because  of  such 
claim  for  inverse  condemnation  or  eminent  domain. 

(c)  As  part  of  Subtenant's  agreement  to  accept  the  Premises  in  its  "As  Is" 
condition  as  provided  herein,  and  without  limiting  such  agreement  and  any  other  waiver 
contained  herein.  Subtenant  on  behalf  of  itself  and  its  successors  and  assigns,  waives  its  right  to 
recover  from,  and  forever  RELEASES  , WAIVES  AND  DISCHARGES,  the  Indemnified  Parties 
from  any  and  all  Losses,  whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen, 
that  may  arise  on  account  of  or  in  any  way  be  connected  with  the  physical  or  environmental 
condition  of  the  Premises  and  any  related  improvements  or  any  Laws  or  regulations  applicable 
thereto  or  the  suitability  of  the  Premises  for  Subtenant's  intended  use. 

(d)  Subtenant  acknowledges  that  it  will  not  be  a displaced  person  at  the  time 
this  Sublease  is  terminated,  and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES, 
the  Indemnified  Parties  from  any  and  all  Losses  and  any  and  all  claims  , demands  or  rights 
against  any  of  the  Indemnified  Parties  under  any  present  and  future  Laws,  including,  without 
limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  form  the  Indemnified  Parties 
under  federal  and  state  relocation  assistance  laws. 

(e)  Without  limiting  any  other  waiver  contained  herein.  Subtenant  on  behalf 
of  itself  and  its  successors  and  assigns,  hereby  waives  its  right  to  recover  from,  and  forever 
RELEASES,  WAIVES  AND  DISCHARGES,  the  Indemnified  Parties  from  any  and  all  Losses, 
whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen,  that  may  arise  on 
account  of  or  in  any  way  be  connected  with  the  Indemnified  Parties  decision  to  Sublease  the 
Premises  to  the  Subtenant,  regardless  of  whether  or  not  such  decision  is  or  may  be  determined  to 
be  an  act  of  gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties. 

(f)  Subtenant  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Indemnified  Parties  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  15.1. 

(g)  In  executing  these  waivers  and  releases.  Subtenant  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 
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(h)  Subtenant  had  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Subtenant  regardless  of 
any  claims  of  mistake. 

(i)  In  connection  with  the  foregoing  releases,  Subtenant  acknowledges 
that  it  is  familiar  w ith  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor  does  not  know  or 

suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release,  w hich 
if  know  n by  him  must  have  materially  affected  his  settlement  with  the 
debtor. 

Subtenant  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Subtenant 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Sublease  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
contained  herein  shall  sur\’ive  any  termination  of  this  Sublease. 
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15.2.  Subtenant's  Indemnity.  Subtenant,  on  behalf  of  itself  and  Subtenant’s  Agents, 
shall  Indemnify  the  Indemnified  Parties  from  and  against  any  and  all  Losses,  expressly  including 
but  not  limited  to,  any  Losses  arising  out  of  a partial  or  complete  collapse  of  the  Buildings  due  to 
an  earthquake  or  subsidence,  incurred  in  connection  with  or  arising  directly  or  indirectly,  in 
whole  or  in  part,  out  of:  (a)  any  damage  to  or  destruction  of  any  property  owned  by  or  in  the 
custody  of  Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees,  (b)  any  accident,  injury  to  or 
death  of  a person,  including,  without  limitation.  Subtenant’s  Agents  and  Subtenant’s  Invitees, 
howsoever  or  by  whomsoever  caused,  occurring  in,  on  or  about  the  Premises  (c)  any  default  by 
Subtenant  in  the  observation  or  performance  of  any  of  the  terms,  covenants  or  conditions  of  this 
Sublease  to  be  observed  or  performed  on  Subtenant's  part;  (d)  the  use,  occupancy,  conduct  or 
management,  or  manner  of  use,  occupancy,  conduct  or  management  by  Subtenant,  Subtenant’s 
Agents  or  Subtenant’s  Invitees  or  any  person  or  entity  claiming  through  or  under  any  of  them,  of 
the  Premises  or  any  Alterations;  (e)  the  condition  of  the  Premises  , including  the  Buildings,  (f) 
any  construction  or  other  work  undertaken  by  Subtenant  on  or  about  the  Premises  whether  before 
or  during  the  Term  of  this  Sublease;  or  (g)  any  acts,  omissions  or  negligence  of  Subtenant, 
Subtenant’s  Agents  or  Subtenant’s  Invitees,  or  of  any  trespassers,  in,  on  or  about  the  Premises  or 
any  Alterations;  except  to  the  extent  that  such  Indemnity  is  void  or  othenvise  unenforceable 
under  any  applicable  Laws  in  effect  on  or  validly  retroactive  to  the  date  of  this  Sublease  and 
further  except  only  to  the  extent  such  Losses  are  caused  by  the  gross  negligence  and  intentional 
wrongful  acts  and  omissions  of  the  Indemnified  Parties.  Notwithstanding  the  foregoing. 
Subtenant’s  obligations  to  indemnify  the  Indemnified  Parties  under  this  Section  15.2  shall 
remain  in  full  force  and  effect  regardless  of  whether  or  not  the  Indemnified  Parties’  decision  to 
Sublease  the  Premises  to  the  Subtenant,  given  the  seismic  condition  of  the  property,  is  or  may  be 
determined  to  be  an  act  of  gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties. 

The  foregoing  Indemnity  shall  include,  without  limitation,  reasonable  fees  of  attorneys, 
consultants  and  experts  and  related  costs  and  Sublandlord's  costs  of  investigating  any  Loss. 
Subtenant  specifically  acknowledges  and  agrees  that  it  has  an  immediate  and  independent 
obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties  from  any  claim  which 
actually  or  potentially  falls  within  this  indemnity  provision  even  if  such  allegation  is  or  may  be 
groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such  claim  is  tendered  to 
Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter.  Subtenant's  obligations  under 
this  Section  shall  survive  the  expiration  or  sooner  termination  of  this  Sublease.  Notwithstanding 
anything  contained  herein,  to  the  extent  such  Losses  are  not  covered  by  insurance  required  herein 
and  subject  to  Section  12.1  above.  Subtenant  shall  have  no  obligation  to  repair,  restore  or 
reconstruct  the  Premises  (or  to  pay  for  the  same)  in  the  event  the  Premises  are  damaged  or 
destroyed  by  an  earthquake  or  subsidence  or  by  any  other  uninsured  casualty. 

16.  INSURANCE 

16.1.  Subtenant's  Insurance.  Subtenant  shall  procure  and  maintain  throughout  the 
Term  of  this  Sublease  and  pay  the  cost  thereof  the  following  insurance; 
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(a)  Property  Insurance.  Subtenant  shall  procure  and  maintain,  at  its  own 
cost,  a standard  fire  and  extended  coverage  insurance  policy  insuring  the  Premises,  including, 
without  limitation,  the  Buildings  and  all  fixtures.  Alterations,  furniture  and  equipment  located 
thereon,  in  an  amount  not  less  than  S 4,000,000. 

(b)  Public  Liability  and  Other  Insurance.  Subtenant  shall  at  all  times,  at  its 
cost,  also  maintain  insurance  for  the  mutual  benefit  of  Sublandlord  and  Subtenant  against: 

(i)  Claims  for  personal  injury  under  a policy  of  commercial  general 
liability  insurance,  including  without  limitation,  claims  for  bodily  injury  , property  damage  or 
employer’s  liability  occurring  in  or  upon  the  Premises  arising  from  earthquakes  or  subsidence,  in 
an  amount  not  less  than  520,000,000  combined  single  limit.  Such  insurance  shall  provide 
coverage  at  least  as  broad  as  provided  under  Insurance  Service  Form  Number  CG-00-01-1 1-88. 

(ii)  Worker's  compensation  insurance  with  employer's  liability 
insurance  covering  all  persons  employed  and  with  respect  to  whom  death  or  bodily  injury  claims 
could  be  asserted  against  Sublandlord,  Subtenant,  the  Premises  or  any  other  Sublandlord 
property,  in  an  amount  not  less  than  51,000,000  each  accident. 

(iii)  Automobile  liability  insurance  with  limits  not  less  than  51,000,000 
each  occurrence  combined  single  limit  for  bodily  injury  and  property  damage,  including  owned 
and  non-owned  and  hired  vehicles,  if  Subtenant  uses  automobiles  in  connection  with  its  use  of 
the  Premises.  Such  insurance  shall  provide  coverage  at  least  as  broad  as  provided  under 
Insurance  Service  Form  Number  CA-OO-OI -06-92. 

1 6.2.  General  Requirements.  All  insurance  provided  for  under  this  Sublease  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Sublandlord. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made 
fomi.  Subtenant  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  three  (3)  years  beyond  the  expiration  or  termination  of  this 
Sublease,  to  the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after 
expiration  or  termination  of  this  Sublease,  such  claims  shall  be  covered  by  such  claims-made 
policies. 


(b)  Should  any  of  the  required  insurance  be  provided  under  a form  of 
coverage  that  includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or 
legal  defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  aggregate 
limit  shall  double  the  occurrence  or  claims  limits  specified  above. 

(c)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 
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(i)  Cover  Subtenant  as  the  insured  and  the  Sublandlord  and  the  Master 
Landlord  as  additional  insureds. 

(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Sublease,  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or  in 
part  during  the  policy  period. 

(iii)  All  policies  shall  be  endorsed  to  provide  thirty  (30)  days'  advance 
written  notice  to  Sublandlord  of  cancellation,  non-renewal  or  reduction  in  coverage,  mailed  to 
the  address(es)  for  Sublandlord  set  forth  in  the  Basic  Sublease  Information. 

16.3.  Proof  of  Insurance.  Subtenant  shall  deliver  to  Sublandlord  certificates  of 
insurance  in  form  and  with  insurers  satisfactory  to  Sublandlord,  evidencing  the  coverages 
required  hereunder,  on  or  before  the  Commencement  Date,  together  with  complete  copies  of  the 
policies  promptly  upon  Sublandlord's  request,  and  Subtenant  shall  provide  Sublandlord  with 
certificates  or  policies  thereafter  at  least  thirty  (30)  days  before  the  expiration  dates  of  expiring 
policies.  As  to  the  insurance  required  pursuant  to  Section  16.1(b)(1)  above,  such  certificate  shall 
state,  among  other  things,  that  such  insurance  coverage  includes  and  shall  cover  Subtenant’s 
indemnity  obligations  under  Section  15.2  above.  In  the  event  Subtenant  shall  fail  to  procure  such 
insurance,  or  to  deliver  such  policies  or  certificates.  Sublandlord  may,  at  its  option,  procure  the 
same  for  the  account  of  Subtenant,  and  the  cost  thereof  shall  be  paid  to  Sublandlord  within  five 
(5)  days  after  delivery  to  Subtenant  of  bills  therefor. 

16.4.  No  Limitation  on  Indemnities.  Subtenant's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Subtenant's  indemnification  obligations  herein  or 
any  of  Subtenant's  other  obligations  or  liabilities  under  this  Sublease. 

16.5.  Lapse  of  Insurance.  Notwithstanding  anything  to  the  contrary  in  this  Sublease, 
Sublandlord  may  elect  in  Sublandlord’s  sole  and  absolute  discretion  to  terminate  this  Sublease 
upon  the  lapse  of  any  required  insurance  coverage  by  written  notice  to  Subtenant. 

16.6.  Subtenant's  Personal  Property.  Subtenant  shall  be  responsible,  at  its  expense, 
for  separately  insuring  Subtenant's  Personal  Property. 

16.7.  Waiver  of  Subrogation.  Notwithstanding  anything  to  the  contrary  contained 
herein,  to  the  extent  permitted  by  their  respective  policies  of  insurance.  Sublandlord  and 
Subtenant  each  hereby  waive  any  right  of  recovery  against  the  other  party  and  against  any  other 
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party  maintaining  a policy  of  insurance  covering  the  Premises  and  their  contents,  or  any  portion 
thereof,  for  any  loss  or  damage  maintained  by  such  other  party  with  respect  to  the  Premises,  or 
any  portion  thereof  or  the  contents  of  the  same  or  any  operation  therein,  whether  or  not  such  loss 
is  caused  by  the  fault  or  negligence  of  such  other  party.  If  any  policy  of  insurance  relating  to  the 
Premises  carried  by  Subtenant  does  not  permit  the  foregoing  waiver  or  if  the  coverage  under  any 
such  policy  would  be  invalidated  due  to  such  waiver.  Subtenant  shall  obtain,  if  possible,  from  the 
insurer  under  such  policy  a waiver  of  all  rights  of  subrogation  the  insurer  might  have  against 
Sublandlord  or  any  other  party  maintaining  a policy  of  insurance  covering  the  same  loss,  in 
connection  with  any  claim,  loss  or  damage  covered  by  such  policy. 

1 7.  ACCESS  BY  SUBLANDLORD 

17,1.  Access  to  Premises  bv  Sublandlord. 


(a)  General  Access.  Sublandlord  reserv'es  for  itself  and  Sublandlord’s 
Agents,  the  right  to  enter  the  Premises  and  any  portion  thereof  at  all  reasonable  times  upon  not 
less  than  twenty-four  (24)  hours  oral  or  written  notice  to  Subtenant  (except  in  the  event  of  an 
emergency)  for  any  purpose. 

(b)  Emergency  Access.  In  the  event  of  any  emergency,  as  determined  by 
Sublandlord,  Sublandlord  may,  at  its  sole  option  and  without  notice,  enter  the  Premises  and  alter 
or  remove  any  Alterations  or  Subtenant's  Personal  Property  on  or  about  the  Premises. 
Sublandlord  shall  have  the  right  to  use  any  and  all  means  Sublandlord  considers  appropriate  to 
gain  access  to  any  portion  of  the  Premises  in  an  emergency.  In  such  case.  Sublandlord  shall  not 
be  responsible  for  any  damage  or  injury  to  any  such  property,  nor  for  the  replacement  of  any 
such  property  and  any  such  emergency  entry  shall  not  be  deemed  to  be  a forcible  or  unlawful 
entr>'  onto  or  a detainer  of,  the  Premises,  or  an  eviction,  actual  or  constructive,  of  Subtenant  from 
the  Premises  or  any  portion  thereof 

(c)  No  Liability.  Sublandlord  shall  not  be  liable  in  any  manner,  and 
Subtenant  hereby  waives  any  claims,  for  any  inconvenience,  disturbance,  loss  of  business, 
nuisance  or  other  damage  arising  out  of  Sublandlord's  entry  onto  the  Premises,  except  damage 
resulting  directly  and  exclusively  from  the  gross  negligence  or  willful  misconduct  of  Sublandlord 
or  Sublandlord's  Agents  and  not  contributed  to  by  the  acts,  omissions  or  negligence  of 
Subtenant,  Subtenant’s  Agents  or  Subtenant’s  Invitees. 

17.2.  Access  to  Premises  hv  Master  Landlord.  Subtenant  acknowledges  and  agrees 
that  Master  Landlord  shall  have  all  of  the  rights  of  access  to  the  Premises  described  in  the  Master 
Lease. 
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18.  SURRENDER 


18.1.  Surrender  of  the  Premises.  Upon  the  termination  of  this  Sublease,  Subtenant 
shall  surrender  to  Sublandlord  the  Premises  in  the  same  condition  as  of  the  Commencement 
Date,  ordinary  wear  and  tear  excepted,  and  free  and  clear  of  all  liens,  easements  and  other 
Encumbrances  created  or  suffered  by,  through  or  under  Subtenant.  On  or  before  any  termination 
hereof.  Subtenant  shall,  at  its  sole  cost,  remove  any  and  all  of  Subtenant's  Personal  Property  from 
the  Premises  and  demolish  and  remove  any  and  all  Alterations  from  the  Premises  (except  for  any 
Alterations  that  Sublandlord  agrees  are  to  remain  part  of  the  Premises  pursuant  to  the  provisions 
of  Section  7.3  above).  In  addition.  Subtenant  shall,  at  its  sole  expense,  repair  any  damage  to  the 
Premises  resulting  from  the  removal  of  any  such  items  and  restore  the  Premises  to  their  condition 
immediately  prior  to  the  presence  of  any  Alterations.  In  connection  therewith.  Subtenant  shall 
obtain  any  and  all  necessary  permits  and  approvals,  including,  without  limitation,  any 
environmental  permits,  and  execute  any  manifests  or  other  documents  necessary  to  complete  the 
demolition,  removal  or  restoration  work  required  hereunder.  Subtenant's  obligations  under  this 
Section  shall  survive  the  termination  of  this  Sublease.  Any  items  of  Subtenant's  Personal 
Property  remaining  on  or  about  the  Premises  after  the  termination  of  this  Sublease  may,  at 
Sublandlord's  option  and  after  thirty  (30)  days  written  notice  to  Subtenant,  be  deemed  abandoned 
and  in  such  case  Sublandlord  may  dispose  of  such  property  in  accordance  with  Section  1980  ^ 
seq.  of  the  California  Civil  Code  or  in  any  other  manner  allowed  by  Law. 

If  Subtenant  fails  to  surrender  the  Premises  to  Sublandlord  upon  the  termination  of  this 
Sublease  as  required  by  this  Section,  Subtenant  shall  Indemnify  Sublandlord  against  all  Losses 
resulting  therefrom,  including,  without  limitation,  Losses  made  by  a succeeding  Subtenant 
resulting  from  Subtenant's  failure  to  surrender  the  Premises. 

19.  HAZARDOUS  MATERIALS 

19.1.  No  Hazardous  Materials.  Subtenant  covenants  and  agrees  that  neither  Subtenant 
nor  any  of  Subtenant’s  Agents  or  Subtenant’s  Invitees  shall  cause  or  permit  any  material  that, 
because  of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is  deemed  by  any 
federal,  state  or  local  governmental  authority  to  pose  a present  or  potential  hazard  to  human 
health  or  safety  or  to  the  environment,  including,  without  limitation,  any  material  or  substance 
defined  as  a "hazardous  substance,"  or  "pollutant"  or  "contaminant"  pursuant  to  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  of  1980  ("CERCLA", 
also  commonly  known  as  the  "Superfund"  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seg.)  or 
pursuant  to  Section  25281  of  the  California  Health  & Safety  Code;  any  "hazardous  waste"  listed 
pursuant  to  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and  asbestos 
containing  materials  whether  or  not  such  materials  are  part  of  the  structure  of  any  existing 
improvements  on  the  Premises,  or  are  naturally  occurring  substances  on,  in  or  about  the 
Premises;  and  petroleum,  including  crude  oil  or  any  fraction  thereof,  and  natural  gas  or  natural 
gas  liquids  (“Hazardous  Material’’)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed 
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of  in,  on  or  about  the  Premises  or  transported  to  or  from  the  Premises  without  the  prior  written 
approval  of  Sublandlord,  which  approval  may  be  withheld  in  Sublandlord’s  sole  and  absolute 
discretion.  Subtenant  shall  immediately  notify  Sublandlord  if  and  when  Subtenant  learns  or  has 
reason  to  believe  there  has  been  any  release  of  Hazardous  Material  in,  on  or  about  the  Premises  . 
Sublandlord  may  from  time  to  time  request  Subtenant  to  provide  adequate  information  for 
Sublandlord  to  determine  that  any  Hazardous  Material  permitted  hereunder  is  being  handled  in 
compliance  with  all  applicable  federal,  state  or  local  Laws  or  policies  relating  to  Hazardous 
Material  (including,  without  limitation,  its  use,  handling,  transportation,  production,  disposal, 
discharge  or  storage)  or  to  human  health  and  safety,  industrial  hygiene  or  environmental 
conditions  in,  on,  under  or  about  the  Premises  and  any  other  property,  including,  without 
limitation,  soil,  air  and  groundwater  conditions  (“Environmental  Laws”),  and  Subtenant  shall 
promptly  provide  all  such  information.  Sublandlord  and  Sublandlord’s  Agents  shall  have  the 
right  to  inspect  the  Premises  for  Hazardous  Material  and  compliance  with  the  provisions  hereof 
at  all  reasonable  times  upon  reasonable  advance  oral  or  written  notice  to  Subtenant  (except  in  the 
event  of  an  emergency).  W’ ithout  limiting  the  foregoing.  Subtenant  acknowledges  and  agrees 
that  it  shall  be  bound  by  and  will  comply  with  the  environmental  protection  provisions  provided 
for  in  Section  13  of  the  Master  Lease. 

19.2.  Subtenant's  Environmental  Indemnity.  If  Subtenant  breaches  any  of  its 
obligations  contained  in  Section  1 9. 1 above,  or,  if  any  act  or  omission  or  negligence  of  Subtenant 
or  any  of  Subtenant’s  Agents  or  Subtenant’s  Invitees  results  in  any  spilling,  leaking,  pumping, 
pouring,  emitting,  discharging,  injecting,  escaping,  leeching  or  dumping  (“Release”)  of 
Hazardous  Material  in,  on,  under  or  about  the  Premises  or  the  Property,  without  limiting 
Subtenant's  general  Indemnity  contained  in  Section  15.2  above.  Subtenant,  on  behalf  of  itself  and 
Subtenant’s  Agents,  shall  Indemnify  the  Indemnified  Parties,  and  each  of  them,  from  and  against 
all  any  and  all  enforcement,  investigation,  remediation  or  other  governmental  or  regulatory 
actions,  agreements  or  orders  threatened,  instituted  or  completed  pursuant  to  any  Environmental 
Laws  together  with  any  and  all  Losses  made  or  threatened  by  any  third  party  against 
Sublandlord,  Sublandlord's  Agents,  or  the  Premises,  relating  to  damage,  contribution,  cost 
recovery  compensation,  loss  or  injury  resulting  from  the  presence.  Release  or  discharge  of  any 
Hazardous  Materials,  including,  without  limitation.  Losses  based  in  common  law,  investigation 
and  remediation  costs,  fines,  natural  resource  damages,  damages  for  decrease  in  value  of  the 
Premises,  the  loss  or  restriction  of  the  use  or  any  amenity  of  the  Premises  and  attorneys'  fees  and 
consultants'  fees  and  experts'  fees  and  costs  (“Hazardous  Materials  Claims”)  arising  during  or 
after  the  Term  of  this  Sublease  and  relating  to  such  Release.  The  foregoing  Indemnity  includes, 
without  limitation,  all  costs  associated  with  the  investigation  and  remediation  of  Hazardous 
Material  and  with  the  restoration  of  the  Premises  or  the  Property  to  its  prior  condition  including, 
without  limitation,  fines  and  penalties  imposed  by  regulator)'  agencies,  natural  resource  damages 
and  losses,  and  revegetation  of  the  Premises  or  other  Sublandlord  property.  Without  limiting  the 
foregoing,  if  Subtenant  or  any  of  Subtenant's  Agents  or  Subtenant’s  Invitees,  causes  or  permits 
the  Release  of  any  Hazardous  Materials  in,  on,  under  or  about  the  Premises  or  the  Property, 
Subtenant  shall,  immediately,  at  no  expense  to  Sublandlord,  take  any  and  all  appropriate  actions 
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to  return  the  Premises  or  other  Sublandlord  property  affected  thereby  to  the  condition  existing 
prior  to  such  Release  and  otherwise  investigate  and  remediate  the  Release  in  accordance  with  all 
Environmental  Laws.  Subtenant  shall  provide  Sublandlord  with  written  notice  of  and  afford 
Sublandlord  a full  opportunity  to  participate  in  any  discussions  with  governmental  regulatory 
agencies  regarding  any  settlement  agreement,  cleanup  or  abatement  agreement,  consent  decree, 
permit,  approvals,  or  other  compromise  or  proceeding  involving  Hazardous  Material. 

19.3.  Acknowledgment  of  Receipt  of  EBS  and  FOSL  Reports.  Subtenant  hereby 
acknowledges  for  itself  and  Subtenant’s  Agents  that,  prior  to  the  execution  of  this  Sublease,  it 
has  received  and  reviewed  the  Environmental  Baseline  Survey  (“EBS”)  and  the  Finding  of 
Suitability  to  Lease  (“FOSL”)  described  in  Section  7 of  the  Master  Lease. 

20.  GENERAL  PROVISIONS 

20.1.  Notices.  Except  as  otherwise  expressly  provided  in  this  Sublease,  any  notice 
given  hereunder  shall  be  effective  only  in  writing  and  given  by  delivering  the  notice  in  person,  or 
by  sending  it  first  class  mail  or  certified  mail  with  a return  receipt  requested  or  reliable 
commercial  overnight  courier,  return  receipt  requested,  with  postage  prepaid  as  follows; 

Notice  Address  of  Sublandlord:  Treasure  Island  Project  Office 

401  Palm  Avenue 
Building  1 , Room  237 
Treasure  Island 
Attn:  Executive  Director 
Fax  No.:  415-274-0299 

with  a copy  to:  Office  of  the  City  Attorney 

City  Hall,  Room  234 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Franciseo,  CA  94102 
Attn:  Michael  S.  Cohen 
Fax  No.;  (415)  554-4755 


Notice  Address  of  Subtenant:  Nash  Bridges  Productions,  Inc. 

2401  Colorado  Ave. 

Suite  200 

Santa  Monica,  CA  91404 
Fax.  No.  310-309-5290 
Attn:  Ned  Haspell 

with  a copy  to: 
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Rysher  Entertainment 
2401  Colorado  Ave. 

Suite  200 

Santa  Monica,  CA  91404 
Fax  No:  310-309-5290 
Attn:  Ned  Haspell 

and.  with  a copy  to:  Mitch  Smelkinson,  Esq. 

Alexander,  Nau,  Lawrence  & Labowitz 
2029  Century  Park  East,  Suite  1260 
Los  Angeles,  CA  90067 
Fax  No.  310-552-0135 

and,  with  a copy  to:  David  J.  Lewis,  Esq. 

Loeb  & Loeb,  LLP 
1000  WilshireBlvd 
Suite  1800 

Los  Angeles,  CA  90017 
Fax  No.  213-688-3460 

Notice  Address  of  Master  Landlord:  Commanding  Officer  (Code  24) 

Engineering  Field  Activity  West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  California  94066 

Any  Party  hereunder  may  designate  a new  address  for  notice  purposes  hereunder 
at  least  ten  (10)  days  prior  to  the  effective  date  of  such  change.  Any  notice  hereunder  shall  be 
deemed  to  have  been  given  two  (2)  days  after  the  date  when  it  is  mailed  if  sent  by  first  class  or 
certified  mail,  one  day  after  the  date  it  is  made,  if  sent  by  commercial  overnight  carrier,  or  upon 
the  date  personal  delivery  is  made,  and  any  refusal  by  either  Party  to  accept  the  attempted 
delivery  of  any  notice,  if  such  attempted  delivery  is  in  compliance  with  this  Section  20.1  and 
applicable  Laws,  shall  be  deemed  receipt  of  such  notice. 

20.2.  Estoppel  Certificates.  Upon  Sublandlord’s  request.  Subtenant  shall  execute, 
acknowledge  and  deliver  to  Sublandlord,  or  such  persons  or  entities  designated  by  Sublandlord,  a 
statement  in  writing  certifying:  (a)  the  Commencement  Date  and  Term  of  this  Sublease,  (b)  that 
this  Sublease  is  unmodified  and  in  full  force  and  effect  (or,  if  there  have  been  modifications,  that 
the  Sublease  is  in  full  force  and  effect  as  modified  and  stating  the  modifications),  (c)  that  there 
are  no  defaults  under  this  Sublease  (or  if  so,  specifying  the  same),  (d)  the  dates,  if  any,  to  which 
the  Rent  has  been  paid,  and  (e)  any  other  information  reasonably  required  by  the  Sublandlord. 
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20.3.  Security  Deposit.  Subtenant  shall  pay  to  Sublandlord  upon  execution  of  this 
Sublease  a security  deposit  in  the  amount  of  Thirty  Two  Thousand  Dollars  (532,000)  as  security 
for  the  faithful  performance  of  all  terms,  covenants  and  conditions  of  this  Sublease.  Subtenant 
agrees  that  Sublandlord  may  (but  shall  not  be  required  to)  apply  the  security  deposit  in  whole  or 
in  part  to  remedy  any  damage  to  the  Premises  caused  by  Subtenant,  Subtenant’s  Agents  or 
Subtenant’s  Invitees,  or  any  failure  of  Subtenant  to  perform  any  other  terms,  covenants  or 
conditions  contained  in  this  Sublease,  without  waiving  any  of  Sublandlord's  other  rights  and 
remedies  hereunder  or  at  Law  or  in  equity.  Should  Sublandlord  use  any  portion  of  the  security 
deposit  to  cure  any  Event  of  Default  by  Subtenant  hereunder.  Subtenant  shall  immediately 
replenish  the  security  deposit  to  the  original  amount,  and  Subtenant's  failure  to  do  so  within  five 
(5)  days  of  Sublandlord's  notice  shall  constitute  a material  Event  of  Default  under  this  Sublease. 
Sublandlord's  obligations  with  respect  to  the  security  deposit  are  solely  that  of  debtor  and  not 
tmstee.  Sublandlord  shall  not  be  required  to  keep  the  security  deposit  separate  from  its  general 
funds,  and  Subtenant  shall  not  be  entitled  to  any  interest  on  such  deposit.  The  amount  of  the 
security  deposit  shall  not  be  deemed  to  limit  Subtenant's  liability  for  the  performance  of  any  of 
its  obligations  under  this  Sublease.  To  the  extent  that  Sublandlord  is  not  entitled  to  retain  or 
apply  the  security  deposit  pursuant  to  this  Section  20.3,  Sublandlord  shall  return  such  security 
deposit  to  Sublandlord  within  forty-five  (45)  days  of  the  termination  of  this  Sublease. 

20.4.  No  Implied  Waiver.  No  failure  by  Sublandlord  to  insist  upon  the  strict 
performance  of  any  obligation  of  Subtenant  under  this  Sublease  or  to  exercise  any  right,  power  or 
remedy  arising  out  of  a breach  thereof,  irrespective  of  the  length  of  time  for  which  such  failure 
continues,  no  acceptance  of  full  or  partial  Rent  during  the  continuance  of  any  such  breach,  and 
no  acceptance  of  the  keys  to  or  possession  of  the  Premises  prior  to  the  expiration  of  the  Term  by 
any  Agent  of  Sublandlord,  shall  constitute  a waiver  of  such  breach  or  of  Sublandlord's  right  to 
demand  strict  compliance  with  such  term,  covenant  or  condition  or  operate  as  a surrender  of  this 
Sublease.  No  express  written  waiver  of  any  default  or  the  performance  of  any  provision  hereof 
shall  affect  any  other  default  or  performance,  or  cover  any  other  period  of  lime,  other  than  the 
default,  performance  or  period  of  time  specified  in  such  express  waiver.  One  or  more  written 
waivers  of  a default  or  the  performance  of  any  provision  hereof  shall  not  be  deemed  to  be  a 
waiver  of  a subsequent  default  or  performance.  The  consent  of  Sublandlord  given  in  any 
instance  under  the  terms  of  this  Sublease  shall  not  relieve  Subtenant  of  any  obligation  to  secure 
the  consent  of  Sublandlord  in  any  other  or  future  instance  under  the  terms  of  this  Sublease. 

20.5.  Amendments.  Neither  this  Sublease  nor  any  term  or  provisions  hereof  may  be 
changed,  waived,  discharged  or  terminated,  except  by  a written  instmment  signed  by  the  Parties 
hereto. 


20.6.  Authority.  If  Subtenant  signs  as  a corporation,  a partnership  or  a limited  liability 
company,  each  of  the  persons  executing  this  Sublease  on  behalf  of  Subtenant  does  hereby 
covenant  and  warrant  that  Subtenant  is  a duly  authorized  and  existing  entity,  that  Subtenant  has 
and  is  qualified  to  do  business  in  California,  that  Subtenant  has  full  right  and  authority  to  enter 
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into  this  Sublease,  and  that  each  and  all  of  the  persons  signing  on  behalf  of  Subtenant  are 
authorized  to  do  so.  Upon  Sublandlord’s  request,  Subtenant  shall  provide  Sublandlord  with 
evidence  reasonably  satisfactory  to  Sublandlord  confirming  the  foregoing  representations  and 
warranties.  Without  limiting  the  generality  of  the  foregoing.  Subtenant  represents  and  warrants 
that  it  has  full  power  to  make  the  waivers  and  releases  , indemnities  and  the  disclosure  set  forth 
herein,  and  that  it  has  received  independent  legal  advice  from  its  attorney  as  to  the  advisability  of 
entering  into  a sublease  containing  those  provisions  and  their  legal  effect. 

20.7.  Joint  and  Several  Obligations.  The  word  "Subtenant"  as  used  herein  shall 
include  the  plural  as  well  as  the  singular.  If  there  is  more  than  one  Subtenant,  the  obligations  and 
liabilities  under  this  Sublease  imposed  on  Subtenant  shall  be  joint  and  several. 

20.8.  Interpretation  of  Sublease.  The  captions  preceding  the  articles  and  sections  of 
this  Sublease  and  in  the  table  of  contents  have  been  inserted  for  convenience  of  reference  only 
and  such  captions  shall  in  no  way  define  or  limit  the  scope  or  intent  of  any  provision  of  this 
Sublease.  This  Sublease  has  been  negotiated  at  arm's  length  and  between  persons  sophisticated 
and  knowledgeable  in  the  matters  dealt  with  herein  and  shall  be  interpreted  to  achieve  the  intents 
and  purposes  of  the  Parties,  without  any  presumption  against  the  party  responsible  for  drafting 
any  part  of  this  Sublease.  Provisions  in  this  Sublease  relating  to  number  of  days  shall  be 
calendar  days,  unless  othenvise  specified,  provided  that  if  the  last  day  of  any  period  to  give 
notice,  reply  to  a notice  or  to  undertake  any  other  action  occurs  on  a Saturday,  Sunday  or  a bank 
or  Sublandlord  holiday,  then  the  last  day  for  undertaking  the  action  or  giving  or  replying  to  the 
notice  shall  be  the  next  succeeding  business  day.  Use  of  the  word  "including"  or  similar  words 
shall  not  be  construed  to  limit  any  general  term,  statement  or  other  matter  in  this  Sublease, 
whether  or  not  language  of  non-limitation,  such  as  "without  limitation"  or  similar  words,  are 
used.  Unless  othenvise  provided  herein,  whenever  the  consent  of  Sublandlord  is  required  to  be 
obtained  by  Subtenant  hereunder.  Sublandlord  may  give  or  withhold  such  consent  in  its  sole  and 
absolute  discretion. 

20.9.  Successors  and  Assigns.  Subject  to  the  provisions  of  Section  13,  the  terms, 
covenants  and  conditions  contained  in  this  Sublease  shall  bind  and  inure  to  the  benefit  of 
Sublandlord  and  Subtenant  and,  except  as  otherwise  provided  herein,  their  personal 
representatives  and  successors  and  assigns;  provided,  however,  that  upon  any  transfer  by 
Sublandlord  (or  by  any  subsequent  Sublandlord)  of  its  interest  in  the  Premises  as  lessee, 
including  any  transfer  by  operation  of  Law,  Sublandlord  (or  any  subsequent  Sublandlord)  shall 
be  relieved  from  all  subsequent  obligations  and  liabilities  arising  under  this  Sublease  subsequent 
to  such  transfer. 

20.10.  Brokers.  Neither  party  has  had  any  contact  or  dealings  regarding  the  leasing  of 
the  Premises,  or  any  communication  in  connection  therewith,  through  any  licensed  real  estate 
broker  or  other  person  who  could  claim  a right  to  a commission  or  finder's  fee  in  connection  with 
the  Sublease  contemplated  herein.  In  the  event  that  any  broker  or  finder  perfects  a claim  for  a 
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commission  or  finder's  fee  based  upon  any  such  contact,  dealings  or  communication,  the  party 
through  whom  the  broker  or  finder  makes  a claim  shall  be  responsible  for  such  commission  or 
fee  and  shall  Indemnify  the  other  party  from  any  and  all  Losses  incurred  by  the  indemnified  party 
in  defending  against  the  same.  The  provisions  of  this  Section  shall  survive  any  termination  of 
this  Sublease. 

20.1 1.  Severability.  If  any  provision  of  this  Sublease  or  the  application  thereof  to  any 
person,  entity  or  circumstance  shall,  to  any  e.xtent,  be  invalid  or  unenforceable,  the  remainder  of 
this  Sublease,  or  the  application  of  such  provision  to  persons,  entities  or  circumstances  other  than 
those  as  to  which  it  is  invalid  or  unenforceable,  shall  not  be  affected  thereby,  and  each  other 
provision  of  this  Sublease  shall  be  valid  and  be  enforceable  to  the  fullest  extent  permitted  by 
Law. 


20.12.  Governino  Law.  This  Sublease  shall  be  construed  and  enforced  in  accordance 
with  the  Laws  of  the  State  of  California  and  the  federal  government. 

20.13.  Entire  Agreement.  This  instrument  (including  the  exhibits  hereto,  which  are 
made  a part  of  this  Sublease)  contains  the  entire  agreement  between  the  Parties  and  supersedes  al 
prior  written  or  oral  negotiations,  discussions,  understandings  and  agreements.  The  Parties 
further  intend  that  this  Sublease  shall  constitute  the  complete  and  exclusive  statement  of  its  terms 
and  that  no  extrinsic  evidence  whatsoever  (including  prior  drafts  of  this  Sublease  and  any 
changes  therefrom)  may  be  introduced  in  any  judicial,  administrative  or  other  legal  proceeding 
involving  this  Sublease.  Subtenant  hereby  acknowledges  that  neither  Sublandlord  nor 
Sublandlord's  Agents  have  made  any  representations  or  warranties  with  respect  to  the  Premises 
or  this  Sublease  except  as  expressly  set  forth  herein,  and  no  rights,  easements  or  licenses  are  or 
shall  be  acquired  by  Subtenant  by  implication  or  otherwise  unless  expressly  set  forth  herein. 

20.14.  Attorneys’  Fees.  In  the  event  that  either  Sublandlord  or  Subtenant  fails  to 
perfonn  any  of  its  obligations  under  this  Sublease  or  in  the  event  a dispute  arises  concerning  the 
meaning  or  interpretation  of  any  provision  of  this  Sublease,  the  defaulting  party  or  the  party  not 
prevailing  in  such  dispute,  as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred 
by  the  other  party  in  enforcing  or  establishing  its  rights  hereunder  (whether  or  not  such  action  is 
prosecuted  to  judgment),  including,  without  limitation,  court  costs  and  reasonable  attorneys'  fees. 

20.15.  Time  of  Essence.  Time  is  of  the  essence  with  respect  to  all  provisions  of  this 
Sublease  in  which  a definite  time  for  performance  is  specified. 

20.16.  Cumulative  Remedies.  All  rights  and  remedies  of  either  party  hereto  set  forth  in 
this  Sublease  shall  be  cumulative,  except  as  may  otherwise  be  provided  herein. 
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20.17.  Survival  of  Indemnities.  Termination  of  this  Sublease  shall  not  affect  the  right 
of  either  party  to  enforce  any  and  all  indemnities  and  representations  and  warranties  given  or 
made  to  the  other  party  under  this  Sublease,  nor  shall  it  affect  any  provision  of  this  Sublease  that 
expressly  states  it  shall  survive  termination  hereof  Subtenant  specifically  acknowledges  and 
agrees  that,  with  respect  to  each  of  the  indemnities  contained  in  this  Sublease,  Subtenant  has  an 
immediate  and  independent  obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties 
from  any  claim  which  actually  or  potentially  falls  within  the  indemnity  provision  even  if  such 
allegation  is  or  may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such 
claim  is  tendered  to  Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter. 

20.18.  Relationship  of  Parties.  Sublandlord  is  not,  and  none  of  the  provisions  in  this 
Sublease  shall  be  deemed  to  render  Sublandlord,  a partner  in  Subtenant's  business,  or  joint 
venturer  or  member  in  any  joint  enterprise  with  Subtenant.  This  Sublease  is  not  intended  nor 
shall  it  be  construed  to  create  any  third  party  beneficiary  rights  in  any  third  party,  unless 
otherwise  expressly  provided.  The  granting  of  this  Sublease  by  Sublandlord  does  not  constitute 
authorization  or  approval  by  Sublandlord  of  any  activity  conducted  by  Subtenant  on,  in  or 
relating  to  the  Premises. 

20.19.  Recording  Subtenant  agrees  that  it  shall  not  record  this  Sublease  nor  any 
memorandum  or  short  fomi  hereof  in  the  official  records  of  any  county. 

20.20.  Non-Liability  of  Indemnified  Parties’  officials,  employees  and  Agents.  No 
elective  or  appointive  board,  commission,  member,  officer  or  employee  of  any  of  the 
Indemnified  Parties  shall  be  personally  liable  to  Subtenant,  its  successors  and  assigns,  in  the 
event  of  any  default  or  breach  by  Sublandlord  or  for  any  amount  which  may  become  due  to 
Subtenant,  its  successors  and  assigns,  or  for  any  obligation  of  Sublandlord  under  this  Agreement. 

20.21.  No  Discrimination.  Subtenant  shall  comply  with  the  non-discrimination 
provisions  of  Section  19.1  of  the  Master  Lease,  including,  without  limitation,  posting  all  notices 
required  therein. 

20.22.  Production/Film  Coordination.  No  filming  on  the  Premises  shall  depict  the 
U.S.  Military  in  any  manner  and  no  filming  will  be  allowed  outside  of  the  Buildings  unless 
Subtenant  obtains  prior  written  approval  from  the  Master  Landlord.  Subtenant  further 
acknowledges  and  agrees  to  verify  in  writing  to  Master  Landlord  that  any  production  being 
filmed  at  the  Premises  does  not  depict  the  U.S.  Military  in  any  manner  (or  to  obtain  the  Master 
Landlord’s  consent  thereto)  and  to  furnish  a copy  of  the  shooting  script  to  the  Department  of  the 
Navy  (“DON"),  Navy  Office  of  Infonnation,  1 1000  Wilshire  Blvd.,  Los  Angeles,  California 
90024.  Whether  the  U.S.  Military  is  being  depicted  is  the  only  aspect  of  script  content  that  is 
appropriate  for  DON  review.  The  portrayal  of  any  subject  material  other  than  the  U.S.  Military 
is  the  sole  responsibility  of  the  Subtenant. 
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20.23.  Acknowledgment  of  Sublandlord  in  Credits.  Subject  to  applicable  network 
approval  and  at  the  discretion  of  the  Subtenant,  when  requested  by  Sublandlord,  Subtenant  shall 
acknowledge  the  cooperation  of  the  Sublandlord  in  the  credits  of  any  film  or  television  program 
produced  pursuant  to  this  Sublease  when  such  filming  is  completed. 

20.24.  Counterparts.  This  Sublease  may  be  executed  in  two  or  more  counterparts,  each 
of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one  and  the 
same  instrument. 

20.25.  Master  Landlord’s  Consent.  This  Sublease  is  expressly  conditioned  upon 
receipt  of  the  written  consent  of  Master  Landlord 

21.  SPECIAL  PROVISIONS 

21.1.  Signs.  Subtenant  agrees  that  it  will  not  erect  or  maintain,  or  permit  to  be  erected 
or  maintained,  any  signs,  notices  or  graphics  upon  or  about  the  Premises  which  are  visible  from 
the  exterior  of  the  Premises,  without  Sublandlord's  prior  written  consent,  which  Sublandlord  may 
withhold  or  grant  in  its  sole  discretion. 

21.2.  Public  Transit  Information.  Subtenant  shall  establish  and  carry  on  during  the 
Term  a program  to  encourage  maximum  use  of  public  transportation  by  personnel  of  Subtenant 
employed  on  the  Premises,  including,  without  limitation,  the  distribution  to  such  employees  of 
written  materials  provided  by  Sublandlord  explaining  the  convenience  and  availability  of  public 
transportation  facilities  adjacent  or  proximate  to  the  Buildings  and  encouraging  use  of  such 
facilities,  all  at  Subtenant's  sole  expense. 

21.3.  Non-Discrimination.  Subtenant  shall  not,  in  the  operation  and  use  of  the 
Premises,  discriminate  against  any  person  or  group  of  persons  solely  because  of  race,  color, 
creed,  national  origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity,  disability  or 
acquired  immune  deficiency  syndrome  (AIDS)  or  AIDS  related  condition  (ARC).  Subtenant 
shall  include  a similar  provision  to  the  foregoing  in  any  sublease  or  other  agreement  subordinate 
to  this  Sublease  and  permitted  hereunder.  The  provisions  of  Chapters  12B  and  12C  of  the  San 
Francisco  Administrative  Code,  relating  to  nondiscrimination  by  parties  contracting  with  the  City 
and  County  of  San  Francisco,  are  incorporated  herein  by  reference  and  made  a part  hereof  as 
though  fully  set  forth  herein.  Subtenant  agrees  to  comply  with  all  of  the  provisions  of  such 
Chapters  12B  and  12C  that  apply  to  tenants  of  the  City  and  County  of  San  Francisco. 

21.4.  No  Relocation  Assistance;  Waiver  of  Claims.  Subtenant  acknowledges  that  it 
will  not  be  a displaced  person  at  the  time  this  Sublease  is  terminated  or  expires  by  its  own  terms, 
and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  Claims 
against,  and  covenants  not  to  sue.  Sublandlord,  its  departments,  commissions,  officers,  directors 
and  employees,  and  all  persons  acting  by,  through  or  under  each  of  them,  under  any  laws, 
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including,  without  limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  from 
Sublandlord  under  federal  and  slate  relocation  assistance  laws  (including,  but  not  limited  to, 
California  Government  Code  Section  7260  et  seq.~).  except  as  otherwise  specifically  provided  in 
this  Sublease  with  respect  to  a Taking. 

21.5.  MacBride  Principles  - Northern  Ireland.  The  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  toward  resolving 
employment  inequities  and  encourages  then  to  abide  by  the  MacBride  Principles  as  expressed  in 
San  Francisco  Administrative  Code  Section  12F.1,  et  seq.  The  City  and  County  of  San  Francisco 
also  urges  San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride 
Principles.  Subtenant  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the 
City  and  County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

2 1 .6.  Tropical  Hardwood  Ban.  The  City  and  County  of  San  Francisco  urges 
companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood  or 
tropical  hardwood  product. 

21.7.  Conflicts  of  Interest.  Subtenant  states  that  it  is  familiar  with  the  provisions  of 
Section  8. 105  and  S.  106  of  the  San  Francisco  Charter  and  certifies  that  it  knows  of  no  facts 
which  would  constitute  a violation  of  such  provisions.  Subtenant  further  certifies  that  it  has 
made  a complete  disclosure  to  the  Sublandlord  of  all  facts  bearing  on  any  possible  interests, 
direct  or  indirect,  which  Subtenant  believes  any  officer  or  employee  of  the  Sublandlord  presently 
has  or  will  have  in  this  Sublease  or  in  the  performance  thereof  or  in  any  portion  of  the  profits 
thereof  Willful  failure  by  Subtenant  to  make  such  disclosure,  if  any,  shall  constitute  grounds  for 
the  Sublandlord's  temiination  and  cancellation  of  this  Sublease. 

2 1 .8.  Burma  (Mvanmar)  Business  Prohibition.  Subtenant  is  not  the  government  of 
Bumia  (Myanmar),  a person  or  business  entity  organized  under  the  laws  of  Bumia  (Myanmar)  or 
a “prohibited  person  or  entity”  as  defined  in  Section  1 2J.2(G)  of  the  San  Francisco 
Administrative  Code.  The  Sublandlord  reserves  the  right  to  terminate  this  Sublease  for  default  if 
Tenant  violates  the  terms  of  this  clause. 

Chapter  12J  of  the  San  Francisco  Administrative  Code  is  hereby  incorporated  by 
reference  as  though  fully  set  forth  herein.  The  failure  of  Subtenant  to  comply  with  any  of  its 
requirements  shall  be  deemed  a material  breach  of  this  Sublease.  In  the  event  Subtenant  fails  to 
comply  in  good  faith  with  any  of  the  provisions  of  Chapter  12J  of  the  San  Francisco 
Administrative  Code,  Subtenant  shall  be  liable  for  liquidated  damages  for  each  violation  in  an 
amount  equal  to  Subtenant’s  net  profit  under  this  Sublease,  or  10%  of  the  total  amount  of  the 
Sublease,  or  SI, 000,  whichever  is  greatest.  Subtenant  acknowledges  and  agrees  the  liquidated 
damages  assessed  shall  be  payable  to  the  Sublandlord  upon  demand  and  may  be  setoff  against 
any  moneys  due  to  the  Subtenant  from  this  Sublease. 
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21.9.  Prohibition  of  Tobacco  Advertising.  Subtenant  acknowledges  and  agrees  that 
no  advertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or 
under  the  control  of  the  Sublandlord,  including  the  Premises  and  the  Property.  This  prohibition 
includes  the  placement  of  the  name  of  a company  producing  selling  or  distributing  cigarettes  or 
tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion  of  any  event 
or  product.  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a state,  local  or 
nonprofit  entity  designed  to  communication  the  health  hazards  of  cigarettes  and  tobacco  products 
or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 

21.10.  Non-Discrimination  in  Benefits.  Subtenant  shall  comply  with  the  provisions  of 
Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  that  prohibit  discrimination  in 
the  provisions  of  benefits  between  employees  with  registered  domestic  partners  and  employees 
with  spouses. 

NOTWITHSTANDING  ANYTHING  TO  THE  CONTRARY  CONTAINED  IN  THIS 
SUBLEASE,  SUBTENANT  ACKNOWLEDGES  AND  AGREES  THAT  NO  OFFICER  OR 
EMPLOYEE  OF  CITY  OR  SUBLANDLORD  HAS  AUTHORITY  TO  COMMIT  CITY  OR 
SUBLANDLORD  TO  THIS  SUBLEASE  UNLESS  AND  UNTIL  SUBLANDLORD’S  BOARD 
OF  DIRECTORS  SHALL  HAVE  DULY  ADOPTED  A RESOLUTION  APPROVING  THIS 
SUBLEASE  AND  AUTHORIZING  THE  TRANSACTIONS  CONTEMPLATED  HEREBY. 
THEREFORE,  ANY  OBLIGATIONS  OR  LIABILITIES  OF  SUBLANDLORD  HEREUNDER 
ARE  CONTINGENT  UPON  ADOPTION  OF  SUCH  A RESOLUTION. 

Sublandlord  and  Subtenant  have  executed  this  Sublease  in  triplicate  as  of  the  date  first 
written  above. 


SUBTENANT: 

NASH  BRIDGES  PRODUCTIONS,  INC., 
a Delaware  corporation 


By: 

Its: 


SUBLANDLORD: 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
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including,  without  limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  from 
Sublandlord  under  federal  and  state  relocation  assistance  laws  (including,  but  not  limited  to, 
California  Government  Code  Section  7260  et  seq.),  except  as  otherwise  specifically  provided  in 
this  Sublease  with  respect  to  a Taking. 

21.5.  MacBride  Principles  - Northern  Ireland.  The  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  toward  resolving 
employment  inequities  and  encourages  then  to  abide  by  the  MacBride  Principles  as  expressed  in 
San  Francisco  Administrative  Code  Section  12F.1,  et  seq.  The  City  and  County  of  San  Francisco 
also  urges  San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride 
Principles.  Subtenant  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the 
City  and  County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

21.6.  Tropical  Hardwood  Ban.  The  City  and  County  of  San  Francisco  urges 
companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood  or 
tropical  hardwood  product. 

2 1 .7.  Conflicts  of  Interest.  Subtenant  states  that  it  is  familiar  with  the  provisions  of 
Section  8. 105  and  S.  106  of  the  San  Francisco  Charter  and  certifies  that  it  knows  of  no  facts 
which  would  constitute  a violation  of  such  provisions.  Subtenant  further  certifies  that  it  has 
made  a complete  disclosure  to  the  Sublandlord  of  all  facts  bearing  on  any  possible  interests, 
direct  or  indirect,  which  Subtenant  believes  any  officer  or  employee  of  the  Sublandlord  presently 
has  or  will  have  in  this  Sublease  or  in  the  performance  thereof  or  in  any  portion  of  the  profits 
thereof  Willful  failure  by  Subtenant  to  make  such  disclosure,  if  any,  shall  constitute  grounds  for 
the  Sublandlord's  termination  and  cancellation  of  this  Sublease. 

21.8.  Burma  (iMvanmar)  Business  Prohibition.  Subtenant  is  not  the  government  of 
Bumia  (Myanmar),  a person  or  business  entity  organized  under  the  laws  of  Burma  (Myanmar)  or 
a “prohibited  person  or  entity”  as  defined  in  Section  12J.2(G)  of  the  San  Francisco 
Administrative  Code.  The  Sublandlord  reserves  the  right  to  terminate  this  Sublease  for  default  if 
Tenant  violates  the  terms  of  this  clause. 

Chapter  12J  of  the  San  Francisco  Administrative  Code  is  hereby  incorporated  by 
reference  as  though  fully  set  forth  herein.  The  failure  of  Subtenant  to  comply  with  any  of  its 
requirements  shall  be  deemed  a material  breach  of  this  Sublease.  In  the  event  Subtenant  fails  to 
comply  in  good  faith  with  any  of  the  provisions  of  Chapter  12.1  of  the  San  Francisco 
Administrative  Code,  Subtenant  shall  be  liable  for  liquidated  damages  for  each  violation  in  an 
amount  equal  to  Subtenant's  net  profit  under  this  Sublease,  or  10%  of  the  total  amount  of  the 
Sublease,  or  SI. 000.  whichever  is  greatest.  Subtenant  acknowledges  and  agrees  the  liquidated 
damages  assessed  shall  be  payable  to  the  Sublandlord  upon  demand  and  may  be  setoff  against 
any  moneys  due  to  the  Subtenant  from  this  Sublease. 
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21.9.  Prohibition  of  Tobacco  Advertising.  Subtenant  acknowledges  and  agrees  that 
no  advertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or 
under  the  control  of  the  Sublandlord,  including  the  Premises  and  the  Property.  This  prohibition 
includes  the  placement  of  the  name  of  a company  producing  selling  or  distributing  cigarettes  or 
tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion  of  any  event 
or  product.  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a state,  local  or 
nonprofit  entity  designed  to  communication  the  health  hazards  of  cigarettes  and  tobacco  products 
or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 

21.10.  Non-Discrimination  in  Benefits.  Subtenant  shall  comply  with  the  provisions  of 
Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  that  prohibit  discrimination  in 
the  provisions  of  benefits  between  employees  with  registered  domestic  partners  and  employees 
with  spouses. 

NOTWITHSTANDING  ANYTHING  TO  THE  CONTRARY  CONTAINED  IN  THIS 
SUBLEASE,  SUBTENANT  ACKNOWLEDGES  AND  AGREES  THAT  NO  OFFICER  OR 
EMPLOYEE  OF  CITY  OR  SUBLANDLORD  HAS  AUTHORITY  TO  COMMIT  CITY  OR 
SUBLANDLORD  TO  THIS  SUBLEASE  UNLESS  AND  UNTIL  SUBLANDLORD’S  BOARD 
OF  DIRECTORS  SHALL  HAVE  DULY  ADOPTED  A RESOLUTION  APPROVING  THIS 
SUBLEASE  AND  AUTHORIZING  THE  TRANSACTIONS  CONTEMPLATED  HEREBY. 
THEREFORE,  ANY  OBLIGATIONS  OR  LIABILITIES  OF  SUBLANDLORD  HEREUNDER 
ARE  CONTINGENT  UPON  ADOPTION  OF  SUCH  A RESOLUTION. 

Sublandlord  and  Subtenant  have  executed  this  Sublease  in  triplicate  as  of  the  date  first 
written  above. 


SUBTENANT: 

NASH  BRIDGES  PRODUCTIONS,  INC., 
a Delaware  corporation 


By: 

Its: 


SUBLANDLORD: 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
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Approved  as  to  Form: 


By; 

Its: 


Deputy  Cit>  Attorney 
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EXHIBIT  A 


MASTER  LEASE 


EXHIBIT  B 


DIAGR.4M  OF  THE  PREMISES 


EXHIBIT  C 


COVER  PAGE  OF  THE  SEISMIC  REPORT 


EXHIBIT  D 


i 


STRUCTURAL  REPORT 


i 


EXHIBIT  E 


RULES  AND  REGULATIONS 


EXHIBIT  F 


STANDARD  UTILITIES  AND  SERVICES 


STAFF  SUMMARY  OF  AGENDA  ITEM  10 
MARINA  ENA 


Agenda  Item  10  is  a resolution  seeking  approval  of  an  Exclusive  Negotiating 
Agreement  with  Treasure  Island  Enterprises  (“TIE”)  for  the  development  of  the  Treasure 
Island  Marina. 

On  February  19,  1999,  the  Authority  confirmed  the  selection  of  TIE  as  the 
prospective  developer  of  the  Treasure  Island  Marina.  On  March  10,  1999,  the  Authority 
approved  a series  of  milestones  related  to  the  Authority’s  negotiations  with  TIE. 

One  such  milestone  was  the  negotiation  and  approval  of  an  exclusive  negotiating 
agreement  with  TIE  setting  forth  overall  time  periods  for  exclusive  negotiations  and  a 
schedule  of  performance  for  certain  interim  steps  related  to  the  completion  of  final 
transaction  documents.  Authority  staff  and  TIE  have  negotiated  the  terms  and  conditions 
of  an  exclusive  negotiating  agreement  (the  “ENA”),  in  substantially  the  form  of  the  ENA 
attached  to  the  resolution  as  Exhibit  A. 

The  key  components  of  the  ENA  are  as  follows: 

1 . The  ENA  is  a contract  obligating  the  Authority  to  negotiate  exclusively  with 
TIE  and  obligating  both  parties  to  negotiate  diligently  and  in  good  faith  to 
reach  agreement  on  a disposition  and  development  agreement  (“DDA”)  and 
long-term  ground  lease  (the  “Ground  Lease”,  and  together  with  the  DDA,  the 
“Transaction  Documents”)  for  development  of  the  Marina  in  a timely  fashion. 
The  ENA  provides  for  a 12-month  period  to  reach  agreement  on  the 
Transaction  Documents,  with  one  six-month  extension  of  the  exclusive 
negotiating  period  upon  the  satisfaction  of  certain  conditions.  In  addition,  if 
the  parties  have  substantially  completed  the  Transaction  Documents,  but 
cannot  execute  them  because  either  the  EIR/EIS  has  not  been  certified  or  a 
redevelopment  plan  has  not  been  adopted,  the  ENA  can  be  extended  for  up  to 
six  additional  months.  In  no  event  may  the  exclusive  negotiating  period 
extend  beyond  two  years. 

2.  In  addition  to  negotiating  the  Transaction  Documents,  the  ENA  requires  TIE 
to  assist  the  Authority  in  obtaining,  and  to  pay  all  costs  associated  with,  any 
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regulatory  approvals  required  for  the  approval  and  execution  of  the 
Transaction  Documents  other  than  the  programmatic  EIR/EIS  based  on  the 
Reuse  Plan  that  is  being  prepared  by  the  Navy. 

3.  The  ENA  establishes  a schedule  for  performance  for  the  completion  of  the 


Transaction  Documents.  The  specific  milestones  are: 
Activitv  to  be  Performed 

Deadline 

1.  TIE  submits  to  Authority  staff  a refined  development  concept  for 
long  term  development  of  the  Marina,  including  proposed  project 
boundaries,  a phasing  plan,  proposed  uses  and  tenants,  and  general 
facility  design,  including  resolution  of  the  breakwater  issue  (the 
“Concept  Plan”). 

August  2 

2.  Authority  approval  of  an  agreement  between  TIE  and  the 
Authority  for  interim  operations  of  existing  Marina  facilities 

August  1 1 (two 
months  from 
approval  of  the 
ENA) 

3.  Authority  Approval  of  the  Concept  Plan. 

September  8 (three 
months  from 
approval  of  the 
ENA) 

4.  Authority  Approval  of  a proposed  Term  Sheet  for  the 

Transaction  Documents.  The  Temi  Sheet  will  address  the 

following: 

• Material  business  terms  of  DDA  and  Ground  Lease,  including 
without  limitation,  base  rent  and  percentage  rent  to  be  paid  to 
Authority  under  the  Ground  Lease  and  the  manner  and  timing 
of  such  payments. 

• Phasing  plans  for  development  of  the  Marina. 

• tie’s  share  of  Island-wide  capital  improvements. 

• Financing  plan  for  each  phase  of  development. 

• Community  programs,  including  hiring  plans  consistent  with 
the  TIHDI  job  broker  program. 

• Environmental  remediation  and  mitigation  programs. 

December  8 (six 
months  from 
approval  of  the 
ENA) 

5.  Completion  of  final  draft  of  Transaction  Documents. 

March  2000(100 
days  after  approval 
of  the  Term  Sheet' 
by  the  Authority 
Board/9.5  moths 
from  approval  of 
the  ENA) 

6.  Publication  of  Notice  as  required  by  Health  and  Safety  Code 
Section  33431 

March  2000  (10 
days  after  final 
draft  of 
Transaction 
Documents 
Completed.) 

7.  Authority  approval  of  Transaction  Documents  after  public 
hearing. 

April  2000  (At 
least  2 weeks  after 
publication  of 
Notice/10.5 
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months  after 
approval  of  the 
ENA) 

8.  Board  of  Supervisors  approval  of  Transaction  Documents 

May-June  2000 
(30-60  days  after 
Authority 
Approval/1 1-12 
months  after 
approval  of  the 
ENA) 

9.  Execution  of  Transaction  Documents 

Immediately  upon 
approval  by  Board 
of  Supervisors  and 
Mayor 

4.  Under  the  RFP,  TIE  is  required  to  submit  an  initial  deposit  of  S 1 5,000  (the 
“RFP  Deposit”).  Under  the  ENA,  TIE  will  be  required  to  submit  an  additional 
$50,000  transaction  costs  deposit  (the  “Transaction  Deposit”)  to  cover  the 
Authority’s  costs  during  the  exclusive  negotiating  period.  If  the  initial  12- 
month  period  is  extended  as  described  above,  TIE  is  required  to  add  an 
additional  $10,000  to  the  RFP  Deposit  and  an  additional  $25,000  to  the 
Transaction  Deposit.  The  Transaction  Deposit  may  be  drawn  down  by  the 
Authority  to  pay  its  actual  costs.  The  RFP  Deposit  will  be  retained  in  an 
interest  bearing  account.  If  the  ENA  terminates  prior  to  execution  of  the 
Transaction  Documents  for  reasons  not  caused  by  TIE  or  the  Authority,  the 
RFP  Deposit  and  any  un-used  portions  of  the  Transaction  Deposit  will  be 
returned  to  TIE.  If  the  failure  to  reach  agreement  was  caused  by  a default  by 
the  Authority,  all  deposited  sums  will  be  returned  to  TIE.  If  TIE  defaults  or  is 
otherwise  the  cause  of  the  failure  to  reach  agreement,  the  deposits  are 
forfeited  to  the  Authority.  In  the  event  the  Transaction  Documents  are 
consummated,  all  deposited  funds  shall  be  credited  against  lease  payments 
due  under  the  Ground  Lease. 

5.  TIE  cannot  change  its  members  (Ron  Burkle,  OA3,  LLC-the  entity  which  is 
the  beneficial  owner  of  all  of  Mr.  Burkle’s  interest  in  the  Yucaipa  companies-, 
or  Almar),  without  the  Authority's  prior  consent.  In  addition,  Mr.  Burkle  or 


0A3  must  retain  a controlling  interest  in  TIE,  or  seek  the  Authority’s  consent 
of  any  transfer  of  such  controlling  interest. 

6.  TIE’S  obligations  under  the  ENA  remain  covered  by  the  existing  guaranty 
from  the  Yucaipa  Companies  to  the  Authority  covering  “any  obligations  of 
Treasure  Island  Enterprises... with  respect  to  the  development  of  Marina 
Facilities  on  Treasure  Island’’. 
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FILE  NO. RESOLUTION  NO. 

[Treasure  Island  Marina  ] 

AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  ENTER  INTO  AN  EXCLUSIVE 
NEGOTIATING  AGREEMENT  WITH  TREASURE  ISLAND  ENTERPRISES  FOR  THE 
DEVELOPMENT  OF  THE  TREASURE  ISLAND  MARINA. 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended 
Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statutes  of  1968  (the  “Act”),  the  California  Legislature  (i)  designated  the  Authority 
as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  former 
Naval  Station  Treasure  Island  (the  “Base"),  and  (ii),  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  the  public  trust  for  commerce,  navigation  and  fisheries  (the  “Tidelands 
Trust”),  vested  in  the  Authority  the  authority  to  administer  the  Tidelands  Trust  as  to  such 
property;  and, 

WHEREAS,  A request  for  proposals  (“RFP”)  was  issued  by  the  City  to  evaluate 
proposals  related  to  the  development  and  expansion  of  the  Treasure  Island  Marina  (the 
“Marina”):  and, 

WHEREAS,  On  February  1 9,  1 999,  after  considering  the  recommendations  of  a 
selection  committee  appointed  by  the  Authority,  observing  the  presentations  each  of  the 
respondents  made  to  the  Authority  at  a series  of  public  hearings,  and  considering  the  results 
of  an  independent  analysis  of  certain  components  of  the  RFP  selection  criteria  by  the  Sedway 
Group,  the  Authority  confirmed  the  selection  of  Treasure  Island  Enterprises  (“TIE”)  as  the 
developer  of  the  Marina;  and, 

WHEREAS,  On  March  10,  1999,  the  Authority  approved  a series  of  milestones  related 
to  the  Authority’s  negotiations  with  TIE;  and, 

WHEREAS,  One  such  milestone  was  the  negotiation  and  approval  of  an  Exclusive 
Negotiating  Agreement  with  TIE  setting  forth  overall  time  periods  for  exclusive  negotiations 
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and  a schedule  of  performance  for  certain  interim  steps  related  to  the  completion  of  final  I 

transaction  documents  for  development  of  the  Marina;  and, 

WHEREAS.  Authority  staff  and  TIE  have  negotiated  the  terms  and  conditions  of  an 
Exclusive  Negotiating  Agreement,  a substantially  final  form  of  which  is  attached  hereto  as 
Exhibit  A (the  "ENA");  Now  therefore,  be  it, 

RESOLVED,  That  the  Authority  hereby  approves  and  authorizes  the  Executive  Director 
to  enter  into  on  behalf  of  the  Authority  the  ENA;  and,  be  it 

FURTHER  RESOLVED,  That  the  Authority  authorizes  the  Executive  Director  to  enter 
into  modifications  to  the  ENA  (including,  without  limitation,  the  attachment  of  exhibits)  that  are 
in  the  best  interests  of  the  Authority  and  the  City,  do  not  materially  change  the  terms  of  the 
ENA,  and  are  necessary  and  advisable  to  effectuate  the  purpose  and  intent  of  this  resolution; 
and,  be  it 

0 

FURTHER  RESOLVED,  That  the  schedule  of  performance  attached  to  the  ENA  as  ^ 
Exhibit  C hereby  supercedes  and  replaces  the  milestones  previously  approved  by  the 
Authority  on  March  10,  1999. 

CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of 
the  Authority  at  a properly  noticed  meeting  on  June  9,  1999. 


John  Elberling 
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EXCLUSIVE  NEGOTIATING  AGREEMENT 


THIS  EXCLUSIVE  NEGOTIATING  AGREEMENT  (the  “Agreement”)  is  made  and 

entered  into  this day  of , 1999,  by  and  between  the  TREASURE  ISLAND 

DEVELOPMENT  AUTHORITY  (“Authority”),  a public  body,  corporate  and  politic  created 
pursuant  to  the  laws  of  the  State  of  California,  and  TREASURE  ISLAND  ENTERPRISES,  a 
California  limited  liability  corporation  (“Developer”).  (Collectively,  the  Authority  and  the 
Developer  shall  be  referred  to  as  the  “Parties”). 

RECITALS 

WHEREAS,  under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (i)  designated  the  Authority  as  a 
redevelopment  agency  under  the  California  Redevelopment  Law  with  authority  over  former 
Naval  Station  Treasure  Island  (the  “Base”),  and  (ii),  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  the  public  trust  for  commerce,  navigation  and  fisheries  (the  “Tidelands 
Trust”),  vested  in  the  Authority  the  authority  to  administer  the  Tidelands  Trust  as  to  such 
property;  and, 

WHEREAS,  the  Tidelands  Trust  prohibits  the  sale  of  Tidelands  Trust  property  into 
private  ownership,  generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public 
and  encourages  public  oriented  uses  of  trust  property  that,  among  other  things,  attract  people  to 
the  waterfront,  promote  public  recreation,  protect  habitat  and  preserve  open  space;  and, 

WHEREAS,  the  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  with  powers  over  Treasure  Island  and  Yerba  Buena  Island  in  Resolution 
No.  43-98,  dated  February  6,  1998;  and 

WHEREAS,  the  United  States  of  America,  acting  by  and  through  the  Department  of 
Navy  (the  “Navy”)  and  Authority  entered  into  the  following  agreements  regarding  portions  of 
Treasure  Island  Naval  Station  and  Yerba  Buena  Island  (collectively,  the  “Property”):  (i)  the 
South  Waterfront  Lease  dated  September  5,  1998  (the  “South  Waterfront  Lease”),  and  (ii)  the 
Treasure  Island  Marina  Lease  dated  September  4,  1998  (the  “Marina  Lease”).  The  South 
Waterfront  Lease  and  the  Marina  Lease  are  collectively  referred  to  herein  as  the  “Master  Lease” 
or  “Master  Leases.”  A Copy  of  each  Master  Lease  is  available  during  normal  business  hours  at 
the  Authority’s  offices  in  Building  1 on  the  Property. 

WHEREAS,  under  the  Act  and  the  Authority’s  Articles  of  Incorporation  and  Bylaws,  the 
Authority,  acting  by  and  through  its  Board  of  Directors  has  the  power,  subject  to  applicable  laws. 
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to  sell,  lease,  exchange,  transfer,  convey  or  otherwise  grant  an  interest  in  or  right  to  use  or 
occupy  all  or  any  portion  of  the  real  property  located  on  the  Base;  and, 

WHEREAS,  a Request  for  Proposals  (“RFP”)  was  issued  by  the  Authority  to  evaluate 
proposals  related  to  the  development  and  expansion  of  the  Treasure  Island  Marina  Area  as  such 
area  is  shown  on  Exhibit  A attached  (the  “Marina”),  and  Developer  was  one  of  three  finalists 
who  submitted  proposals  in  response  to  the  RFP;  and, 

WHEREAS,  at  its  regular  meeting  on  February  17,  1999,  the  Board  of  Directors  of  the 
Authority  adopted  a resolution  authorizing  the  Executive  Director  of  the  Authority  to  enter  into 
exclusive  negotiations  with  Developer  for  the  development  of  the  Treasure  Island  Marina;  and 

WHEREAS,  the  Authority  and  Developer  recognize  and  acknowledge  that  the  economics 
of  a development  and  the  feasibility  of  the  Authority  and  Developer  entering  into  an  agreement 
for  the  disposition  and  development  of  the  Marina  (the  “DDA”)  have  not  been  determined  to  the 
satisfaction  of  either  party  and  the  purpose  of  this  Agreement  is  to  allow  the  Authority  and 
Developer  an  opportunity  to  determine  such  development  feasibility  and  negotiate  the  DDA. 

NOW  THEREFORE,  the  Authority  and  Developer  agree  as  follows: 

1 . Exclusive  Right. 

1.1.  Diligent  and  Good  Faith  Negotiations. 

For  the  Exclusive  Negotiation  Period  set  forth  in  Section  2 below  and  subject  to  the  terms 
and  conditions  of  this  Agreement,  the  Authority  and  the  Developer,  acknowledging  that  time  is 
of  the  essence,  agree  to  negotiate  diligently  and  in  good  faith  with  each  other  to  enter  into  (i)  one 
or  more  Disposition  and  Development  Agreements  (“DDAs”)  and  any  related  Ground  Leases, 

(ii)  a Sublease  and/or  Operating  Agreement  for  the  interim  operation  of  the  Marina  under  the 
Master  Lease,  and  (iii)  any  other  necessary  transaction  documents  (collectively,  the  “Transaction 
Documents”),  for  the  ground  lease,  management  and  redevelopment  of  the  Marina.  The 
Authority  grants  to  the  Developer  the  exclusive  right  to  negotiate  the  Transaction  Documents 
during  the  Exclusive  Negotiation  Period  (the  “Exclusive  Right”)  and  agrees  not  to  solicit  any 
other  proposals  or  negotiate  with  any  other  developer  with  respect  to  the  subject  of  the 
negotiations  set  forth  in  Section  1.2,  without  the  Developer’s  prior  written  consent. 

1.2.  Subject  of  Negotiations. 

The  negotiations  conducted  under  this  Agreement  shall  be  based  on  the  development 
opportunity  described  in  the  RFP  and  shall  be  consistent  with  the  development  proposal  dated 
January  21,  1998  submitted  by  the  Developer  (exclusive  of  the  originally  proposed  use  of  the 
Casa  de  la  Vista  restaurant,  adjacent  chapel  and  librar>)  in  response  to  the  RFP.  Specifically, 
subject  to  the  terms  and  conditions  of  this  Agreement,  the  Exclusive  Right  shall  encompass 
negotiations  for: 
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( a ) Entering  into  one  or  more  DDAs  to  provide  for  the  redevelopment  of  the 

Marina  in  a timely  manner  consistent  with  the  objectives  of  the  RFP.  The 

Parties  anticipate  that  the  DDA(s)  will  cover  the  following  matters,  among 

others: 

1 ) The  manner  that  the  Marina  will  be  transferred  to  the  Developer, 
which  the  parties  anticipate  will  be  by  long-term  ground  lease  to  be 
developed  on  a phased  basis.  The  parties  expect  that  the  form  of 
the  Ground  Lease  will  be  attached  to  the  DDA(s). 

2 ) The  rent  structure  to  be  paid  to  the  Authority  for  the  Ground  Lease 
of  the  Marina,  including  any  percentage  rent. 

3 ) The  conditions  to  the  development  of  each  phase  of  the  Marina  by 
Developer,  including,  but  not  limited  to,  evidence  that  the 
Developer  has  obtained  sufficient  financing  commitments  to 
complete  development  and  has  secured  required  Regulatory 
Approvals  (as  that  term  is  defined  below). 

4 ) The  Developer’s  obligation  to  build  out  the  Marina  in  accordance 
with  a phasing  plan  and  schedule  of  performance  and  with  a 
reasonably  detailed  scope  of  development. 

5 ) The  process  for  design  review  and  approval  by  the  Authority  (and, 
if  applicable,  by  the  City)  for  major  development  phases  as  well  as 
individual  building  projects,  including  the  manner  in  which  the 
Developer  will  provide  drawings,  elevations,  models  and  other 
depictions  of  the  design  and  construction  details  for  development. 

6 ) The  Developer’s  responsibility  to  comply  with  all  applicable  City 
and  Authority  requirements  and  Regulatory  Approvals  as  described 
in  Section  5.Uc). 

7 ) The  Developer’s  obligation  to  establish  and  implement  a 

community  awareness  program  subject  to  the  reasonable  review 
and  approval  of  the  Authority. 

8 ) The  Developer’s  responsibility  to  comply  with  environmental 

requirements,  including  deed  restrictions  and  other  institutional 
controls  that  may  be  imposed  by  the  EPA  or  other  regulatory 
agencies  under  the  CERCLA  process,  and  with  mitigation 
measures  that  may  be  required  under  the  Navy’s  programmatic 
EIS/EIR  based  upon  the  draft  Reuse  Plan  approved  by  the  Board  of 

Directors  of  the  Authority  on  July , 1996  (the  “Programmatic 

EIS/EIR’’)  and  any  environmental  improvement  measures. 
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9 ) The  terms  and  ongoing  roles  and  responsibilities  of  the  Developer, 
the  Authority,  the  City,  and  any  other  community  development 
advisory  groups  identified  by  the  Authority  with  respect  to  the 
development  of  the  Marina. 

1 0 ) The  Developer’s  responsibility  for  satisfying  the  workforce  hiring 
goals  set  forth  in  the  agreement  between  the  Authority  and  the 
Treasure  Island  Homeless  Development  Initiative  (‘TIHDI”). 

(b)  Providing  interim  management  services  of  the  existing  Marina  under  an 
Interim  Sublease  and/or  Operating  Agreement  with  the  Authority, 
including,  without  limitation,  property  management,  marketing  and 
leasing  of  the  existing  marina  and,  the  fulfillment  of  the  protection  and 
maintenance  and  repair  responsibilities  of  the  Authority  required  under  the 
Master  Leases,  subject  to  the  terms  and  conditions  of  the  Master  Leases 
and  such  further  conditions  as  may  be  negotiated  by  Authority  and 
Developer  with  respect  to  each  party’s  obligations,  liabilities  and 
indemnities  to  one  another. 

( c ) Coordinating  development  activities  with  other  developments  and/or 
redevelopment  of  existing  uses  jointly  agreed  to  by  the  Developer  and  the 
Authority. 

(d)  Securing  financing  for  all  site  preparation  (including,  but  not  limited  to, 
demolition  and  any  secondary  remediation  not  paid  for  by  the  Navy)  and 
all  construction  of  buildings,  improvements  and  public  infrastructure 
required  for  redevelopment  of  the  Marina. 

( e ) Determining  (i)  the  amount  and  type  of  infrastructure  required  for  the 
redevelopment  of  the  Marina  and  (ii)  the  proportionate  share  of  capital 
costs  for  Island-wide  improvements  attributable  to  the  redevelopment  of 
the  Marina  - including  without  limitation,  seismic  repairs,  sewers,  and 
storm  drains. 

( f ) Determining  the  maximum  size  of  the  redeveloped  Marina. 

( g ) Developing  a detailed  interim  management  structure  for  the  Marina  and 
projected  revenues  to  the  Authority. 

( h ) Developing  more  refined  preliminary  plans  for  the  redevelopment  of  the 
Marina,  including  the  provision  of  public  amenities. 

( i ) Developing  a method  for  monitoring  the  revenues  generated  from  the 
operation  of  the  Marina  at  all  phases. 
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( j ) Integrating  the  requirements  of  the  agreement  between  the  Treasure  Island 
Homeless  Development  Initiative  and  the  Authority  into  the  Transaction 
Documents. 

1.3.  Threshold  Conditions  and  Limitations. 

( a )  Authority  and  City  Discretion.  The  Developer  acknowledges  and  agrees 
that  under  this  Agreement  the  Authority  is  not  committing  itself  or  agreeing  to  enter  into  the 
Transaction  Documents  or  undertake  any  exchange  or  transfer  of  real  property,  any  disposition  of 
any  real  property  interests  to  the  Developer,  approve  any  land  use  entitlements  or  undertake  any 
other  acts  or  activities  relating  to  the  subsequent  independent  exercise  of  discretion  by  the 
Authority  or  any  agency,  commission  or  department  of  the  City.  This  Agreement  does  not 
constitute  the  disposition  of  property  or  exercise  of  control  by  the  Authority  or  the  City  over 
property.  Except  for  the  obligation  to  negotiate  exclusively  with  the  Developer  as  provided  in 
this  Agreement  and  for  the  Authority’s  obligations  with  respect  to  the  Deposits  set  forth  in 
Section  3(a),  and  the  Extension  Option  Deposit  set  forth  in  Section  4,  this  Agreement  is  not 
intended  to  be,  and  will  not  become,  contractually  binding  on  the  Authority,  and  no  legal 
obligation  will  exist  unless  and  until  the  parties  have  negotiated,  executed  and  delivered  mutually 
acceptable  agreements  based  upon  information  produced  from  the  environmental  review  process 
and  upon  other  public  review  and  hearing  processes  and  subject  to  all  applicable  governmental 
approvals,  including,  without  limitation,  the  approval  of  the  Authority  and  the  City  in  their 
respective  sole  and  absolute  discretion.  The  Authority  and  the  City  each  retains  the  absolute 
discretion  before  action  on  the  project  by  the  Authority  Board  of  Directors  or  any  City 
commission  or  the  City’s  Board  of  Supervisors  to  (i)  make  such  modifications  to  the  Transaction 
Documents  and  the  project  as  may  be  necessary  to  mitigate  significant  environmental  impacts, 

(ii)  select  other  feasible  alternatives  to  avoid  significant  environmental  impacts,  (iii)  balance  the 
benefits  against  any  significant  environmental  impacts  prior  to  taking  final  action  if  such 
significant  impacts  cannot  otherwise  be  avoided,  or  (iv)  determine  not  to  proceed  with  the 
project. 


(b)  Developer  Discretion.  By  entering  into  this  Agreement,  the  Developer 
does  not  commit  itself  to  enter  into  binding  Transaction  Documents.  The  parties  recognize  that 
the  Developer  must  first  complete  due  diligence  investigations  and  negotiate  the  terms  of  the 
Transaction  Documents  before  exercising  its  discretion  to  enter  into  them. 

( c ) Navy  Agreements.  The  Developer  acknowledges  and  agrees  that  any 
obligations  of  the  Authority  under  the  Transaction  Documents  with  respect  to  the  disposition  of 
the  Marina,  or  any  portion  thereof,  shall  be  subject  to  the  successful  negotiation  of  contractually 
binding  agreements  between  the  Authority  (and/or  the  City)  and  the  Navy  for  the  conveyance  of 
the  Marina. 

2 . Term. 

The  term  of  the  Exclusive  Right  shall  commence  on  the  date  of  this  Agreement  first 
wiitten  above  when  the  parties  hereto  have  duly  executed  and  delivered  this  Agreement,  and 
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shall  expire  one  year  thereafter,  unless  extended  in  accordance  with  Section  4 below  or 
terminated  in  accordance  with  the  provisions  of  this  Agreement  (the  “Exclusive  Negotiation 
Period”).  This  Agreement  shall  automatically  terminate  upon  the  expiration  of  the  Exclusive 
Negotiation  Period. 

3 , Negotiation  Deposits;  Authoritv/Citv  Costs. 

3.1.  Negotiation  Deposits. 

( a ) In  connection  with  the  Authority’s  selection  of  Developer’s  submittal  of 
qualifications  and  development  proposal  in  response  to  the  RFP,  upon  execution  of  this 
Agreement,  the  Developer  shall  pay  to  the  Authority  the  cash  sum  of  Fifteen  Thousand  Dollars 
($15,000.00)  (the  “RFP  Deposit”)  as  required  by  the  RFP. 

(b)  The  RFP  Deposit,  the  Transaction  Cost  Deposit  and,  if  applicable,  the 
Extension  Option  Deposit  (as  those  terms  are  defined  below),  are  collectively  referred  to  herein 
as  the  “Deposits.”  The  Deposits  are  being  held  by  the  Authority  to  ensure  that  the  Developer 
will  proceed  diligently  and  in  good  faith  to  negotiate  the  Transaction  Documents  and  perform  the 
Developer’s  obligations  under  this  Agreement. 

( c ) If  the  parties  succeed  in  negotiating  and  entering  into  the  DDA(s)  and 
other  Transaction  Documents  contemplated  hereby  and  if  the  Authority’s  Board  of  Directors  and 
the  City’s  Board  of  Supervisors  approve  such  Transaction  Documents  in  accordance  with  the 
provisions  of  this  Agreement,  then  the  Deposits  shall  be  applied  towards  the  first  of  any  lease 
payments  required  under  the  Ground  Lease  (but  not  any  lease  payments  required  under  any 
interim  operating  agreement  entered  into  between  the  Parties  prior  to  the  effective  date  of  such 
Ground  Lease). 


( d ) (i)  IF  THE  TRANSACTION  DOCUMENTS  ARE  NOT  APPROVED, 

EXECUTED  AND  DELIVERED  AS  CONTEMPLATED  HEREBY  FOR  ANY  REASON 
OUTSIDE  OF  THE  DEVELOPER’S  CONTROL  (EXCLUDING  THE  INABILITY  TO 
OBTAIN  FINANCING)  AND  THE  DEVELOPER  IS  NOT  THEN  IN  DEFAULT  UNDER 
THIS  AGREEMENT,  THEN  THIS  AGREEMENT  SHALL  AUTOMATICALLY 
TERMINATE  UPON  THE  EXPIRATION  OF  THE  EXCLUSIVE  NEGOTIATION  PERIOD 
AND  ANY  EXTENSION  THEREOF  PURSUANT  TO  SECTION  4(a)  BELOW,  AND  THE 
AUTHORITY  SHALL  RETURN  ANY  REMAINING  FUNDS  IN  THE  DEPOSITS  WITHOUT 
INTEREST  AFTER  DEDUCTING  THEREFROM  ALL  TRANSACTION  COSTS 
ACTUALLY  INCURRED  BY  THE  AUTHORITY  UP  TO  THE  DATE  OF  SUCH 
TERMINATION. 


(ii)  IF  THE  TRANSACTION  DOCUMENTS  ARE  NOT 
APPROVED,  EXECUTED  AND  DELIVERED  AS  CONTEMPLATED  HEREBY  DUE  TO 
ANY  DEFAULT  BY  THE  DEVELOPER  UNDER  THIS  AGREEMENT,  THE  AUTHORITY 
SHALL  HAVE  NO  OBLIGATION  TO  REFUND  ANY  DEPOSITS  AND  MAY  PURSUE  ANY 
REMEDIES  IT  MAY  HAVE  AGAINST  DEVELOPER  AT  LAW  OR  IN  EQUITY. 
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3 . 2 Authoritv/Citv  Costs. 

(a)  Entitlement  Costs.  To  the  extent  Regulatory  Approvals  (which  exclude  the 
Programmatic  EIS/EIR)  are  required  for  the  Authority  to  enter  into  the  Transaction  Documents, 
the  Developer  shall  pay  or  cause  to  be  paid  all  costs  associated  with  applying  for,  obtaining  and 
maintaining  such  Regulatory  Approvals,  including  , all  costs  associated  with  satisfying  any  and 
all  conditions  imposed  by  regulatory  agencies  as  part  of  any  such  Regulatory  Approvals,  and  the 
costs  of  environmental  review,  if  any,  required  under  CEQA  beyond  the  scope  contained  in  the 
Programmatic  EIS/EIR  (collectively,  the  “Entitlement  Costs”).  Neither  the  Authority  nor  the 
City  shall  be  responsible  for  such  Entitlement  Costs  except  as  may  be  agreed  by  the  Authority  or 
the  City,  in  their  respective  sole  and  absolute  discretion. 

(b)  Transaction  Costs.  The  Developer  shall  pay  or  cause  to  be  paid  to  the 
Authority  all  of  the  reasonable  costs  and  expenses  actually  incurred  by  the  Authority  and  the  City 
consistent  with  this  Agreement  in  negotiating  and  preparing  the  Transaction  Documents 
(collectively,  the  “Transaction  Costs”)  up  to  a maximum  amount  not  to  exceed  $50,000.00  (the 
“Transactions  Costs  Deposit”)  during  the  first  twelve  (12)  months  of  this  Agreement.  If 
Developer  elects  to  exercise  its  Extension  Option  pursuant  to  Section  4(a)  below,  the  amount  of 
the  Transactions  Costs  Deposit  shall  increase  by  $25,000.00  to  a total  amount  of  $75,000.00. 
The  Transactions  Costs  Deposit  shall  be  payable  to  the  Authority  as  set  forth  in  Subsection 
3.2(b)(1)  below.  The  Transaction  Costs  shall  include,  without  limitation,  the  fees  and  expenses 
of  (i)  City  and  Authority  staff  (including,  but  not  limited  to,  the  City  Attorney's  Office),  and  (ii) 
such  outside  counsel  and  third-party  consultants,  advisors  and  professionals  (including,  but  not 
limited  to,  financial  advisors,  real  estate  and  urban  economic  consultants,  and  development 
consultants)  as  the  Authority  or  the  City  may  deem  appropriate  to  negotiate  the  Transaction 
Documents.  Transaction  Costs  shall  exclude  fees  and  costs  (A)  paid  directly  by  the  Developer  to 
the  City  under  any  permit  application  or  processing  fee,  (B)  general  and  administrative  costs  or 
overhead  of  the  Authority  or  the  City  except  costs  attributable  to  staff  time  allocable  to  the 
negotiations  contemplated  hereby,  (C)  costs  incurred  before  the  date  of  this  Agreement,  and  (D) 
litigation  costs  potentially  recoverable  under  Section  12.6. 

(I)  Upon  the  execution  of  this  Agreement,  the  Developer  shall  deposit 
with  the  Authority  cash  in  the  amount  of  Twenty-Five  Thousand  Dollars  ($25,000.00),  of  the 
Transactions  Costs  Deposit  for  the  first  6 months  of  this  Agreement.  On  or  before  the  expiration 
of  the  first  6 months  from  the  date  of  this  Agreement,  Developer  shall  deposit  an  additional 
Twenty-Five  Thousand  Dollars  ($25,000.00)  of  the  Transactions  Costs  Deposit  for  the  remaining 
6 months  of  the  initial  Term  of  this  Agreement  as  stated  in  Section  2 above.  If  Developer 
exercises  its  Extension  Option  pursuant  to  Section  4(a)  below,  on  or  before  the  expiration  of  the 
initial  Term  of  this  Agreement  stated  in  Section  2 above.  Developer  shall  deposit  with  the 
Authority  (in  addition  to  the  Extension  Option  Deposit  set  forth  in  Section  4(a))  another 
$25,000.00  as  part  of  the  Transaction  Costs  Deposit  for  the  period  of  such  extended  Term.  The 
Authority  shall  use  the  Transactions  Costs  Deposit  to  pay  the  actual  Transaction  Costs  incurred 
by  the  Authority  and  the  City  under  this  Agreement.  The  Authority  shall  deliver  to  the 
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Developer  on  a quarterly  basis  a summary  relating  to  the  Authority  and  City’s  expenditures  of 
the  Transactions  Costs  Deposit  during  the  previous  quarter.  The  quarterly  summary  shall  be  in  a 
reasonably  detailed  form  and  shall  include  a description  of  the  services  performed  and  costs 
reimbursed,  and  the  Authority  shall  provide  such  supporting  documentation  as  the  Developer 
may  reasonably  request  to  verify  that  the  Transaction  Costs  were  incurred  pursuant  to  this 
Agreement.  Such  quarterly  summary  shall  be  binding  on  the  Developer  in  the  absence  of 
manifest  error.  The  Authority  shall  maintain  records,  in  reasonable  detail,  with  respect  to  any 
Transaction  Costs  paid  from  the  Transaction  Costs  Deposit,  for  a period  of  one  year  after  the  end 
of  the  Exclusive  Negotiation  Period,  and,  upon  vvTitten  request  of  the  Developer,  will  make  such 
records  available  for  inspection  by  the  Developer.  When  the  initial  deposit  is  exhausted. 
Developer  shall  make  further  deposits  in  increments  of  $10,000.00. 

(II)  In  the  event  that  the  Authority  fails  to  perform  any  of  its 
obligations  under  this  Agreement  and  fails  to  cure  such  failure  as  described  in  Section  8.3  below, 
the  Authority  shall  refund  to  Developer  the  entire  Transactions  Costs  Deposit  without  any 
interest. 


(c)  Surv'ival.  Notwithstanding  anything  to  the  contrary  contained  in  this 
Agreement,  all  of  the  foregoing  provisions  of  this  Section  3 shall  survive  any  termination  of  this 
Agreement,  including,  without  limitation,  a termination  for  default  by  either  party. 

4 . Extension  of  Exclusive  Negotiation  Period. 

( a ) The  Developer  shall  have  one  six  (6)  month  option  to  extend  the  Exclusive 
Negotiation  Period  (the  “Extension  Option”),  subject  to  the  consent  thereto  by  the  Executive 
Director  of  the  Authority  as  further  provided  below.  The  Developer  shall  exercise  the  Extension 
Option  by  written  notice  to  the  Authority  on  or  before  thirty  days  prior  to  the  termination  date  of 
this  Agreement,  together  with  cash  or  a cashier’s  check  in  the  amount  of  Ten  Thousand  Dollars 
($10,000.00)  (the  “Extension  Option  Deposit”).  The  Extension  Option  Deposit  shall  be  held  by 
the  Authority  and  added  to  the  RFP  Deposit  if  the  Executive  Director  consents  to  the  extension; 
provided,  however,  the  Authority  shall  credit  the  Extension  Option  Deposit  (without  interest) 
towards  the  first  of  any  lease  payments  required  of  the  Developer  under  the  Ground  Lease  if  the 
parties  successfully  enter  into  the  Transaction  Documents.  The  Executive  Director  of  the 
Authority  shall  consent  to  the  Developer’s  exercise  of  the  Extension  Option  if  (i)  the  Developer 
has  paid  the  Extension  Option  Deposit  in  the  manner  specified  above  and  deposited  the 
additional  $25,000.00  as  required  under  Section  3.2(b)(1)  above,  (ii)  the  Developer  is  not  in 
default  under  this  Agreement  and  no  event  shall  have  occurred  which,  with  the  giving  of  notice 
or  the  passage  of  time,  or  both,  would  constitute  such  a default,  and  (iii)  the  Developer  and  the 
Executive  Director  have  reached  substantial  agreement  on  the  material  terms  and  conditions  of 
the  Transaction  Documents,  which  the  Executive  Director  is  prepared  to  recommend  to  the 
Authority’s  Board  of  Directors  for  approval.  Except  as  otherwise  provided  in  Section  4(b) 
below,  no  further  extensions  beyond  the  Extension  Option  described  in  this  Section  are  permitted 
under  this  Agreement. 
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( b ) In  addition  to  the  foregoing  Extension  Option,  the  Authority  shall  extend 
the  term  of  the  Exclusive  Right  for  a period  of  up  to  six  (6)  additional  months  to  be  determined 
by  the  Authority  in  its  sole  and  absolute  discretion  if  (x)  the  Developer  is  not  in  default  under 
this  Agreement  and  no  event  shall  have  occurred  which,  with  the  giving  of  notice  or  the  passage 
of  time,  or  both,  would  constitute  such  a default,  and  (y)  the  final  form  of  the  Transaction 
Documents  which  the  Executive  Director  is  prepared  to  recommend  to  the  Authority’s  Board  of 
Directors  for  approval  has  been  agreed  upon  by  the  Parties,  but  the  Transaction  Documents 
cannot  be  executed  because,  through  no  fault  of  Developer,  of  one  or  more  of  the  following 
reasons: 


( i ) The  Programmatic  EIR/EIS  has  not  been  completed.  For  purposes 
of  this  Agreement,  the  Programmatic  EIR/EIS  shall  be  deemed  not 
completed  if  (A)  the  City’s  Planning  Commission  has  not  certified 
the  Programmatic  EIR,  (B)  the  Navy  has  not  issued  a Record  of 
Decision,  or  (C)  there  exists  any  actual  legal  challenges  to  the 
environmental  findings  upon  the  expiration  of  all  applicable 
challenge  periods  under  CEQA  and  NEPA. 

( i i ) A redevelopment  plan  for  the  Property  has  not  been  adopted  in 
accordance  with  the  California  Redevelopment  Law  (Sections 
33000  et  seq.  of  the  Health  and  Safety  Code)  or  a subarea  specific 
plan  has  not  been  adopted  for  the  Property,  and  such 
redevelopment  plan  or  subarea  specific  plan  is  legally  required  for 
the  Authority  to  enter  into  the  Transaction  Documents. 

( i i i ) Public  notice  of  and  public  hearing  for  the  consideration  of 

the  adoption  of  the  DDA  pursuant  to  Health  and  Safety  Code 
Section  33431  have  not  been  given. 

The  foregoing  notwithstanding,  nothing  in  this  subsection  4(b)  shall  require  the  Authority 
to  extend  the  term  of  the  Exclusive  Rights  by  more  than  six  (6)  months,  beyond  any  date  of 
termination  arising  without  regard  to  this  subsection  4(b),  and,  thus,  in  no  event  shall  the  term  of 
the  Exclusive  Negotiation  continue  for  more  than  two  (2)  years  from  the  date  of  this  Agreement 
(the  “Upset  Date”). 

5 . Obligations  of  the  Developer. 

5.1.  Obligations;  Schedule  of  Performance. 

In  addition  to  any  other  obligations  under  this  Agreement,  the  Developer  agrees  that  it 
shall  perform  the  following: 

(a)  The  Developer  shall  use  good  faith  efforts  to  work  with  the  Authority  and  the 
City  to  diligently  negotiate,  prepare  and  submit  for  approval,  the  Transaction  Documents.  In 
doing  so,  the  Developer  shall  engage  in  good  faith  and  use  its  best  efforts  to  meet  the 
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performance  milestones  on  or  before  the  dates  set  forth  in  the  Schedule  of  Performance  attached 
hereto  and  made  a part  hereof  as  Exhibit  C. 

(b)  The  Developer  shall  cooperate  with  Authority  to  obtain,  and  shall  pay  the  cost 
of,  any  and  all  authorizations,  approvals  or  permits  necessary  for  execution  of  the  Transaction 
Documents  that  may  be  required  by  any  local,  state  or  federal  governmental  agency  having 
jurisdiction  over  the  Marina  for  the  lease,  management  and  redevelopment  of  the  Marina  other 
than  the  Programmatic  EIS/EIR  (“Regulatory  Approvals”).  If  Developer  wishes.  Developer 
may  seek  Regulator>'  Approvals  beyond  those  necessary  for  execution  of  the  Transaction 
Documents  in  order  to  accelerate  the  granting  of  such  approvals  with  respect  to  those  actions 
contemplated  pursuant  to  the  Transaction  Documents,  provided,  however,  that  Developer  shall 
seek  such  approvals  entirely  at  its  own  risk.  The  foregoing  notwithstanding.  Developer  shall  not 
independently  seek  any  Regulatory  Approvals  without  first  obtaining  the  prior  written  consent 
of  the  Authority. 

(c)  The  Developer  shall  comply  with  all  applicable  agreements  between  the  City 
and/or  the  Authority  and  the  Navy  with  respect  to  the  Marina  or  the  Property,  provided  that  the 
Authority  has  furnished  (or  caused  to  be  furnished)  a copy  of  any  such  agreement  to  the 
Developer. 


(d)  In  making  any  entry  onto  the  Marina,  neither  the  Developer  nor  any  of  its 
agents,  contractors  or  representatives  shall  interfere  with  or  obstruct  the  permitted,  lawful  use  of 
the  Marina  by  its  tenants  or  occupants,  or  the  conduct  of  their  business  operations  thereon,  nor 
shall  the  Developer  interfere  with  the  investigation  or  remediation  of  the  Marina  by  the  Navy, 
and  the  Developer  and  its  agents,  contractors  and  representatives  shall  comply  with  all 
requirements  of  the  Navy  applicable  to  the  City  and  the  Authority  for  the  Marina. 

(e)  The  Developer  shall  work  with  the  Authority  and  the  community  to  build  a 
consensus  for  the  project  and,  specifically,  in  providing  periodic  updates  to  the  public  about  the 
implementation  of  the  Developer’s  proposals  for  redevelopment  of  the  Marina,  or  portions 
thereof,  including,  without  limitation,  presentations  to  the  community  and  the  public  in 
connection  with  the  milestones  described  in  the  attached  Exhibit  C. 

(f)  The  Developer  shall  (i)  commit  the  financial  and  personnel  resources  . 
required  to  fulfill  its  obligations  under  this  Agreement  and  (ii)  provide  evidence  reasonably 
satisfactory  to  the  Authority  that  Developer’s  financial  commitments  and  other  obligations  under 
this  Agreement  are  guaranteed  by  Yucaipa  Companies,  LLC,  a Delaware  limited  liability 
company  currently  based  in  Los  Angeles,  California. 

5.2  Indemnify. 

( a ) The  Developer  shall  indemnify,  protect,  defend  and  hold  harmless  the 
Authority,  and  the  City,  including,  but  not  limited  to,  all  of  their  boards,  commissions, 
departments,  agencies  and  other  subdivisions,  including,  without  limitation,  all  of  the  agents, 
contractors  and  representatives  of  the  City  and  the  Authority,  and  their  respective  heirs,  legal 
representatives,  successors  and  assigns,  and  each  of  them  (the  “Indemnified  Parties”)  from  and 
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against  any  and  all  claims,  demands,  losses,  liabilities,  damages  (including  foreseeable  and 
unforeseeable  consequential  damages),  liens,  obligations,  interest,  injuries,  penalties,  fines, 
lawsuits  and  other  proceedings,  judgments  and  awards  and  costs  and  expenses  (including, 
without  limitation,  reasonable  Attorneys’  Fees  and  Costs,  and  consultants’  fees  and  costs)  of 
whatever  kind  or  nature,  known  or  unknown,  contingent  or  otherwise  ("Losses”)  incurred  in 
connection  with  or  arising  directly  or  indirectly,  in  whole  or  in  part,  out  of:  (i)  the  death  of  any 
person  or  any  accident,  injury,  loss  or  damage  whatsoever  caused  to  any  person  or  to  the  property 
of  any  person  that  may  occur  on  the  Marina  and  that  may  be  directly  or  indirectly  caused  by  any 
acts  done  on  the  Marina  by  Developer  or  its  agents,  contractors  or  representatives  or  any  acts  or 
omissions  of  the  Developer  or  its  agents,  contractors  or  representatives  (but  not  including  any 
Losses  which  may  occur  during  the  Exclusive  Negotiation  Period  resulting  solely  from  the 
condition  of  the  Marina  on  or  before  the  date  of  this  Agreement),  (ii)  any  default  by  the 
Developer  in  the  observation  or  performance  of  any  of  the  terms,  covenants  or  conditions  of  this 
Agreement  to  be  observ'ed  or  performed  on  the  Developer’s  part,  (iii)  the  entiy  by  Developer,  its 
agents,  contractors,  representatives  or  invitees  or  any  person  claiming  through  or  under  any  of 
them,  upon  the  Marina,  and  (iv)  any  release  of  Hazardous  Materials  (as  defined  below)  on  or 
about  the  Marina  caused  by  the  Developer  or  its  agents,  contractors  or  representatives;  but  not  to 
include  any  Losses  resulting  from  any  release  occurring  by  reason  of  the  discovery  of  or 
exposure  of  hazardous  substances  present  on  site  on  or  before  the  date  of  this  Agreement  or 
resulting  directly  from  the  negligence  or  willful  misconduct  of  any  of  the  Indemnified  Parties. 

The  Parties  acknowledge  that  the  indemnification  obligations  and  environmental  remediation 
covenants  of  the  Navy,  under  Section  330  of  the  1993  National  Defense  Authorization  Act,  as 
amended,  the  Base  Realignment  and  Closure  Act,  10  U.S.C.  2687,  as  amended,  and  Section 
120(h)  of  the  Comprehensive  Environmental  Remediation,  Cleanup  and  Liability  Act,  42  U.S.C. 
9620(h),  shall  remain  in  full  force  and  effect  during  the  term  of  this  Agreement.  For  purposes 
hereof,  “Hazardous  Material”  means  any  material  that,  because  of  its  quantity,  concentration  or 
physical  or  chemical  characteristics,  is  deemed  by  any  federal,  state  or  local  governmental 
authority  to  pose  a present  or  potential  hazard  to  human  health  or  safety  or  to  the  environment. 
Hazardous  Material  includes,  without  limitation,  any  material  or  substance  defined  as  a 
"hazardous  substance,’'  or  “pollutant"  or  “contaminanf  under  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act  of  1980  ("CERCLA”,  also  commonly  known  as  the 
"Superfund"  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seq.)  or  under  Section  25281  or 
25316  of  the  California  Health  & Safety  Code;  any  "hazardous  waste”  as  defined  in  Section 
251 17  or  listed  under  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and 
asbestos  containing  materials  whether  or  not  such  materials  are  part  of  the  structure  of  any 
existing  improvements  on  the  Marina,  or  are  naturally  occurring  substances  on,  in  or  about  the 
Marina;  and  petroleum,  including  crude  oil  or  any  fraction,  and  natural  gas  or  natural  gas  liquids. 


The  foregoing  indemnity  is  subject  to  the  following  terms  and  conditions: 


( 1 ) The  indemnity  shall  include,  without  limitation,  reasonable 
Attorney's  Fees  and  Costs  (as  defined  in  Section  1 1 .6)  and  fees  of  consultants  and  experts, 
laboratory  costs,  and  related  costs,  as  well  as  the  Indemnified  Party’s  costs  of  investigating  any 
Loss. 
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( 2 ) The  Developer  agrees  to  defend  the  Indemnified  Parties  against 
any  claims,  which  are  actually  or  potentially  within  the  scope  of  the  indemnity  provisions  of  this 
Agreement  even  if  such  claims  may  be  groundless,  fraudulent  or  false.  The  Authority  or  the 
other  Indemnified  Party  against  whom  any  claim  is  made  which  may  be  within  the  scope  of  the 
indemnity  provisions  of  this  Agreement  shall  provide  notice  to  the  Developer  of  such  claim 
within  a reasonable  time  after  learning  of  such  claim,  and  thereafter  shall  cooperate  with  the 
Developer  in  the  defense  of  such  claim,  provided  that  any  failure  to  provide  such  notice  shall  not 
affect  Developer’s  obligations  under  any  such  indemnity  provisions  except  to  the  extent  the 
Developer  is  prejudiced  by  such  failure. 

( 3 ) The  insurance  requirements  and  other  provisions  of  any  permit  to 
enter  or  other  agreement  with  the  Authority  shall  not  limit  the  Developer’s  indemnification 
obligations  under  this  Agreement. 

( 4 ) The  indemnification  obligations  of  the  Developer  set  forth  in  this 
Agreement  shall  survive  any  early  termination  of  this  Agreement  as  to  any  acts  or  omissions 
occurring  prior  to  such  date. 

( 5 ) The  agreement  to  indemnify  set  forth  in  this  Agreement  is  in 
addition  to,  and  in  no  way  shall  be  construed  to  limit  or  replace,  any  other  obligations  or 
liabilities  which  the  Developer  may  have  to  the  Authority  in  this  Agreement,  any  permit  to  enter 
or  applicable  law. 


( 6 ) The  Developer  shall,  at  its  option  but  subject  to  the  reasonable 
consent  and  approval  of  the  Authority,  be  entitled  to  control  the  defense,  compromise,  or 
settlement  of  any  indemnified  matter  through  counsel  of  the  Developer’s  own  choice;  provided. 
however,  in  all  cases  the  Authority  shall  be  entitled  to  participate  in  such  defense,  compromise, 
or  settlement  at  its  own  expense.  If  the  Developer  shall  fail,  however,  within  a reasonable  time 
following  notice  from  the  Authority  alleging  such  failure,  to  take  reasonable  and  appropriate 
action  to  defend  such  suit  or  claim,  the  Authority  shall  have  the  right  promptly  to  use  its  General 
Counsel  (the  City  Attorney)  or  to  hire  outside  counsel  to  carry  out  such  defense,  which  expense 
shall  be  due  and  payable  to  the  Authority  within  ten  (10)  business  days  after  receipt  by  the 
Developer  of  an  invoice  therefor. 

5.3  Insurance. 

( a ) Required  Coverage.  The  Developer,  at  no  cost  to  the  Authority,  shall 
procure  and  keep  in  effect  at  all  times  during  the  Exclusive  Negotiation  Period  the  following 
insurance: 


( i ) Comprehensive  or  commercial  general  liability  insurance  with 
limits  not  less  than  One  Million  Dollars  ($1,000,000)  each  occurrence  combined  single  limit  for 
bodily  injury  and  property  damage,  including  contractual  liability,  independent  contractors, 
sudden  and  accidental  pollution,  broad-form  property  damage,  fire  damage  legal  liability  (of  not 
less  than  One  Million  Dollars  ($1,000,000)),  personal  injury,  products  and  completed  operations, 
and  explosion,  collapse  and  underground  (XCU). 
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( ii ) Worker’s  Compensation  Insurance  with  Employer’s  Liability 
limits  not  less  than  $1,000,000  each  accident. 

( iii ) Comprehensive  automobile  liability  insurance  with  limits  not 
less  than  $1,000,000  each  occurrence  combined  single  limit  for  bodily  injury  and  property 
damage,  including  owned  and  non-owned  and  hired  vehicles,  if  the  Developer  uses  automobiles 
in  connection  with  its  use  of  the  Marina. 

( b ) Term.  Should  any  of  the  required  insurance  be  provided  under  a claims- 
made  form,  the  Developer  shall  maintain  such  coverage  continuously  throughout  the  Exclusive 
Negotiation  Period  and,  without  lapse,  for  a period  of  three  (3)  years  beyond  the  expiration  or 
termination  of  such  period,  to  the  effect  that,  should  occurrences  during  the  Exclusive 
Negotiation  Period  give  rise  to  claims  made  after  expiration  or  termination  of  this  Agreement, 
such  claims  shall  be  covered  by  such  claims-made  policies. 

( c ) Aggregate  Limits.  Should  any  of  the  required  insurance  be  provided  under 
a form  of  coverage  that  includes  a general  annual  aggregate  limit  or  provides  that  claims 
investigation  or  legal  defense  costs  be  included  in  such  general  annual  aggregate  limit,  such 
general  aggregate  limit  shall  double  the  occurrence  or  claims  limits  specified  above. 

(d)  , Endorsements.  All  liability  insurance  policies  shall  be  endorsed  to  provide 

the  following: 

( i ) Name  as  additional  insured  the  Treasure  Island  Development 

Authority  and  the  City  and  County  of  San  Francisco,  and  their  respective  officers,  agents  and 
employees. 


( ii ) That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Agreement  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  other  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts, 
omissions,  injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in 
whole  or  in  part  during  the  policy  period. 

( iii  ) Provide  thirty  (30)  days’  advance  written  notice  to  the 
Authority  of  cancellation,  non-renewal  or  reduction  in  coverage  (or  ten  (10)  days’  advance 
written  notice  in  case  of  nonpayment  of  premium),  mailed  to  the  address  for  the  Authority  set 
forth  in  this  Agreement. 

( e )  Insurers.  Each  insurance  policy  required  under  this  Section  shall  be  issued 
by  an  insurance  company  licensed  in  the  State  of  California  and  with  a general  policyholders’ 
rating  of  “A^”  or  better  and  a rating  of or  better  by . 
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( f ) Evidence  of  Coverage.  The  Developer  shall  deliver  to  the  Authority 
certificates  of  insurance  in  form  satisfactory  to  the  Authority,  evidencing  the  coverage  required 
hereunder,  together  with  complete  copies  of  the  policies  promptly  upon  the  Authority’s  request. 
The  Developer  shall  provide  the  Authority  with  certificates  or  policies  thereafter  at  least  thirty 
(30)  days  before  the  expiration  dates  of  expiring  policies.  In  the  event  the  Developer  shall  fail  to 
procure  such  insurance,  or  to  deliver  such  policies  or  certificates,  the  Authority  may  procure,  at 
its  option,  without  waiving  any  rights  or  remedies  which  the  Authority  may  have  for  the 
Developer’s  default  hereunder,  the  same  for  the  account  of  the  Developer,  and  the  cost  thereof 
shall  be  paid  to  the  Authority  within  five  (5)  days  after  delivery  to  the  Developer  of  bills  therefor. 

( g ) Other  Obligations.  The  Developer’s  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  the  Developer’s  other  obligations  under  this 
Agreement. 

6 . Obligations  of  the  Authority. 

Subject  to  the  provisions  of  Section  8.  the  Authority  agrees  as  follows: 

( a ) Subject  to  environmental  review  under  CEQA,  the  public  review  process 
and  all  required  governmental  approvals,  as  further  provided  in  this  Agreement,  the  Authority 
shall  use  good  faith  efforts  to  diligently  negotiate,  prepare  and  submit  for  approval  the 
Transaction  Documents. 

(b)  The  Authority  shall  reasonably  cooperate  with  the  Developer  in  obtaining 
and  providing  access  to  the  Marina  for  the  purpose  of  performing  tests,  surveys  and  inspections, 
and  obtaining  data  necessary  or  appropriate  to  negotiate  the  Transaction  Documents  and 
obtaining  any  Regulatory  Approvals  during  the  period  covered  by  this  Agreement;  provided. 
however,  the  Developer  shall  give  prior  written  notice  to  the  Authority  of  any  such  entry  and 
shall,  if  the  Authority  or  the  Navy  so  requires,  obtain  a permit  to  enter  from  the  Authority  and/or 
the  Navy  for  such  entry  and  comply  with  such  insurance  and  indemnification  requirements  as  the 
Authority  and/or  the  Navy  may  impose  with  respect  to  such  inspections.  In  the  case  of  invasive 
tests  under  any  permit  to  enter  granted  by  the  Authority,  the  Authority  may  impose  such 
insurance,  indemnification  and  other  requirements  as  the  Authority  determines  appropriate,  in  its 
sole  discretion. 


(c)  The  Authority  shall  reasonably  cooperate  with  the  Developer  in  the 
provision  of  information  and  assistance  in  the  filing,  processing  and  obtaining  of  Regulatory 
Approvals,  and,  to  the  extent  required  by  law.  Join  with  the  Developer  as  a co-applicant  in  the 
filing  for  such  Regulatory  Approvals,  but  neither  the  Authority  or  the  City  shall  be  required  to 
satisfy  any  conditions  for  any  Regulatory  Approval,  except  as  may  be  specifically  provided  in 
the  Transaction  Agreements  and  agreed  to  by  the  Authority  or  the  City,  as  applicable,  in  its 
respective  sole  and  absolute  discretion. 
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7 . Non-Assignment. 

(a)  The  Authority  and  the  Developer  acknowledge  and  agree  that  the 
Authority  is  entering  into  this  Agreement  and  granting  the  Exclusive  Right  to  the  Developer  on 
the  basis  of  the  particular  experience,  financial  capacity,  skills  and  capabilities  of  the  Developer 
and  Developer’s  members  as  set  forth  in  Section  9.1  below.  The  Exclusive  Right  is  personal  to 
the  Developer,  and,  except  for  a “Permitted  Transfer”  (as  defined  hereinbelow)  Developer  shall 
not  cause  or  permit  (i)  any  issuance,  sale,  transfer  of  any  kind,  assignment,  hypothecation  or 
other  transfer  of  legal  or  beneficial  interests  in  Developer,  directly  or  indirectly,  in  one  or  more 
transactions,  or  (ii)  any  dissolution,  merger,  consolidation  or  other  reorganization  of  the 
Developer  without  the  prior  written  consent  of  the  Authority,  which  may  be  given,  withheld  or 
conditioned  in  the  Authority’s  sole  and  absolute  discretion.  The  actions  or  events  set  forth  in  (i) 
and  (ii)  above  are  collectively  referred  to  herein  as  “Assignments”.  For  purposes  of  this 
Agreement,  Assignments  shall  include  without  limitation  any  of  the  following:  (a)  a change  in 
the  identity  or  withdrawal  of  any  member  of  Developer;  (b)  the  admission  of  any  new  member 
that  has  the  right  to  exercise  management  or  control  over  the  business  of  the  Developer;  (c)  the 
dissolution  of  the  Developer;  (d)  a Controlling  Interest  in  the  Developer  no  longer  being  held  by 
Ronald  W.  Burkle  and/or  OA3,  LLC,  unless  the  Assignment  of  such  Controlling  Interest  has 
been  approved  by  the  Authority.  A “Controlling  Interesf’  means  the  ownership  (direct  or 
indirect)  by  one  person  or  entity  of  fifty-one  percent  (51%)  or  more  of  Developer.  Any 
attempted  Assignments  of  this  Exclusive  Right  shall,  at  the  Authority’s  option,  be  considered  an 
event  of  default  under  this  Agreement  and  upon  notice  to  the  Developer  shall  immediately  and 
without  opportunity  to  cure  give  rise  to  Authority’s  remedies  in  Section  8.2. 

(b)  For  purposes  of  this  Agreement,  “Permitted  Transfer”  with  respect  to  the 
Developer  shall  mean  either  of  the  following: 

(x)  a transfer  by  any  member  holding  a Controlling  Interest  of  Developer 
to  a revocable  inter  vivos  trust  where  such  member  is  (1)  the  sole  trustee,  sole  trustor  and 
beneficiary  or  (2)  a co-trustee  with  his  or  her  spouse,  a co-trustor  with  his  or  her  spouse,  and  a 
beneficiary;  and 


(y)  a transfer  by  any  member  holding  a Controlling  Interest  of  Developer 
on  account  of  the  death  or  disability  of  such  member,  provided  (1)  within  thirty  (30)  days 
following  any  such  transfer,  the  Developer  shall  give  written  notice  to  the  Authority  of  the 
occurrence  of  any  such  transfer.  (2)  within  ninety  (90)  days  following  the  date  of  the  written 
notice  of  the  occurrence  of  such  transfer.  Developer  obtains  the  consent  of  the  Authority,  by 
written  resolution,  which  consent  shall  not  be  unreasonably  withheld,  to  a replacement  member 
holding  a Controlling  Interest  of  Developer,  and  (3)  such  transfer  does  not  result  in  the 
dissolution  of  the  Developer. 

The  foregoing  Permitted  Transfers  are  subject  to  the  condition  that,  any  subsequent  assignment, 
distribution,  allocation  to  a sub-trust,  conversion  of  the  revocable  trust  to  an  irrevocable  trust,  or 
a transfer  from  the  trust,  whether  in  whole  or  in  part,  of  this  Agreement,  or  any  interest  therein, 
including  without  limitation,  a subsequent  assignment  or  transfer  due  to  the  death  or  disability  of 
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such  member  holding  a Controlling  Interest  in  the  Developer,  or  the  resignation  of  such  member 
as  trustee  or  co-trustee,  unless  such  subsequent  assignment  or  transfer  also  qualifies  as  a 
Permitted  Transfer,  is  deemed  to  be  a separate  transfer  and  will  not  constitute  a Permitted 
Transfer. 

8.  Default  and  Remedies. 

8.1  Events  of  Default  bv  the  Developer. 

The  occurrence  of  any  of  the  following  shall  constitute  an  event  of  default  on  the  part  of 
the  Developer  three  (3)  business  days  after  the  Authority  gives  written  notice  of  the  default 
specifying  in  reasonable  detail  the  basis  for  the  determination  of  the  default; 

( 1 ) Failure  to  pay  any  sums  due  under  this  Agreement  when  due. 

( 2 ) Failure  to  (i)  negotiate  diligently  or  in  good  faith  or  (ii)  meet  the 

milestones  set  forth  in  the  Schedule  of  Performance  (provided  that  such 
failure  is  not  caused  by  the  Authority)  or  (iii)  perform  or  abide  by  any 
other  provision  of  this  Agreement,  if  such  failure  is  not  cured  within  thirty 
(30)  days  after  the  Authority  gives  notice  to  the  Developer.  Except  for  a 
failure  to  meet  any  of  the  milestones  in  the  Schedule  of  Performance,  if  the 
default  cannot  reasonably  be  cured  within  30  days,  then  the  Developer 
shall  not  be  in  default  under  this  Agreement  if  the  Developer  commences 
to  cure  the  default  within  the  30-day  period  and  diligently  and  in  good 
faith  continues  to  cure  the  default;  provided,  however,  in  no  event  shall  the 
cure  period  cause  the  Exclusive  Negotiation  Period  to  extend  beyond  the 
Upset  Date  or  any  earlier  expiration  date  of  this  Agreement  or  be  deemed 
to  modify  or  extend  the  date  for  any  performance  milestone  set  forth  in  the 
Schedule  of  Performance.  As  to  the  failure  to  meet  the  milestones  in  the 
Schedule  of  Performance,  if  Developer  has  failed  to  cure  such  failure 
within  thirty  (30)  days  after  the  Authority  has  given  Developer  notice,  the 
Authority  shall  have  the  remedies  set  forth  in  Section  8.2  below. 

( 3 ) Any  breach  of  any  representation  and  warranty  made  by  the  Developer 
under  Section  9 or  any  other  provision  of  this  Agreement. 

( 4 ) Any  assignment  or  attempted  assignment  in  violation  of  Section  7, 
including  any  Assignments. 

( 5 ) Any  decision  by  a member  of  the  Developer  described  in  Section  9. 1 (a) 
who  has  more  than  a Controlling  Interest  in  the  Developer  to  no  longer 
participate  in  the  development  opportunity. 

( 6 ) Either  (i)  the  filing  by  the  Developer  of  a petition  to  have  the  Developer  or 
any  of  its  members  adjudicated  insolvent  and  unable  to  pay  its  debts  as 
they  mature  or  a petition  for  reorganization  or  arrangement  under  any 
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bankruptcy  or  insolvency  law,  or  a general  assignment  by  the  Developer  or 
any  of  its  members  for  the  benefit  of  creditors,  or  (ii)  the  filing  by  or 
against  the  Developer  or  any  of  its  members  of  any  action  seeking 
reorganization,  arrangement,  liquidation,  or  other  relief  under  any  law 
relating  to  bankruptcy,  insolvency,  or  reorganization  or  seeking 
appointment  of  a trustee,  receiver,  or  liquidator  of  the  Developer  or  any 
substantial  part  of  the  Developer’s  assets,  if  such  petition  is  not  dismissed 
within  sixty  (60)  days. 

( 7 ) The  debarment  or  prohibition  of  the  Developer  or  any  of  its  members  from 
doing  business  with  any  federal,  state  or  local  governmental  agency. 

( 8 ) Failure  to  procure  or  maintain  any  of  the  insurance  coverage  required 
hereunder. 

8.2  Remedies  of  the  Authority. 

In  the  event  of  a default  by  the  Developer,  the  Authority  may,  at  its  sole  option,  terminate 
this  Agreement  and  the  Exclusive  Right  upon  written  notice  to  the  Developer  following  any 
applicable  cure  period  under  this  Agreement.  This  remedy  is  not  exclusive,  but  shall  be 
cumulative  with  any  and  all  rights  and  remedies  now  or  later  provided  under  this  Agreement  or 
by  law  or  in  equity.  Upon  any  such  termination,  the  Authority  shall  have  the  right  to  retain  the 
Deposits  and  all  interest  accrued  thereon,  and  neither  party  shall  have  any  further  rights  or 
obligations  to  the  other  under  this  Agreement  except  as  provided  herein. 

8.3  Defaults  by  the  Authority. 

If  the  Authority  fails  to  negotiate  diligently  or  in  good  faith  or  to  perform  any  of  its  other 
obligations  under  this  Agreement,  the  Developer  may  give  written  notice  thereof  to  the  Authority 
specifying  in  reasonable  detail  the  basis  for  the  determination  of  the  default.  Upon  such  notice, 
the  Authority  shall  not  be  in  default  under  this  Agreement  if  the  Authority  cures  such  failure 
within  thirty  (30)  days  after  the  date  the  notice  of  default  was  given.  If  the  default  cannot 
reasonably  be  cured  within  30  days,  then  the  Authority  shall  not  be  in  default  under  this 
Agreement  if  the  Authority  commences  to  cure  the  default  within  the  30-day  period  and 
diligently  and  in  good  faith  continues  to  cure  the  default. 

8.4.  Remedies  of  the  Developer. 

( b ) Termination.  In  the  event  of  a default  by  the  Authority,  the  Developer 
may,  at  its  sole  option,  terminate  this  Agreement  upon  written  notice  to  the  Authority  following 
any  applicable  cure  period  under  this  Agreement.  Subject  to  the  limitations  set  forth  below,  this 
remedy  is  not  exclusive,  but  shall  be  cumulative  with  any  and  all  rights  and  remedies  now  or 
later  provided  under  this  Agreement  or  by  law  or  in  equity.  Upon  any  such  termination,  the 
Authority  shall  return  the  Deposits  (with  interest),  and  neither  party  shall  have  any  further  rights 
or  obligations  to  the  other  under  this  Agreement  except  as  provided  herein. 
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( c ) Non-liabilitv  of  Authoritv/Citv  Officials.  No  member,  official,  agent  or 
employee  of  the  Authority  or  the  City  will  be  personally  liable  to  the  Developer,  or  any  successor 
in  interest  (if  and  to  the  extent  permitted  under  this  Agreement),  in  an  event  of  default  by  the 
Authority  or  for  any  amount  that  may  become  due  to  the  Developer  or  successor  or  on  any 
obligations  under  the  terms  of  this  Agreement. 

( d ) Limitation  on  Damages  Against  the  Authority.  The  Authority  shall  not  be 
liable  in  damages  to  the  Developer,  and  the  Developer  waives  its  right  to  sue  the  Authority  for 
damages  other  than  damages  resulting  from  the  negligence  or  willful  misconduct  of  the 
Authority;  provided,  however,  actual  damages  (excluding  consequential,  incidental  or  other 
damages)  shall  be  available  as  to  defaults  that  arise  out  of  the  failure  to  pay  any  monetary  fee  or 
reimbursement  required  to  be  paid  under  this  Agreement,  and  further  provided  nothing  herein 
shall  limit  the  Developer’s  equitable  remedies  (including  specific  performance)  and  remedies  at 
law  not  including  damages. 

( e ) Developer’s  Risk.  Subject  to  the  foregoing  provisions  of  this  Section  8.4. 
the  Developer  acknowledges  and  agrees  that  it  is  proceeding  at  its  own  risk  and  expense  until 
such  time  as  the  Transaction  Documents  are  approved  and  without  any  assurance  that  the 
Transaction  Documents  will  be  approved. 

9.  Representations  and  ’Warranties  of  the  Developer. 

9,1  Representations  and  Warranties. 

The  Developer  represents,  warrants  and  covenants  as  follows: 

(a)  Valid  Existence:  Good  Standing;  Joint  Venture  Relationships.  The 
Developer  is  a limited  liability  corporation  duly  organized  and  validly  existing  under  the  laws  of 
the  State  of  California.  The  Developer  has  all  requisite  power  and  authority  to  own  its  property 
and  conduct  its  business  as  presently  conducted.  The  Developer  has  made  all  filings  and  is  in 
good  standing  in  the  jurisdiction  of  the  State  of  California.  The  managing  member  and  equitable 
owner  of  the  Developer  is  OA3,  LLC,  a California  limited  liability  corporation  whose  managing 
member  and  equitable  owner  is  Ronald  W.  Burkle.  The  sole  members  of  the  Developer  are  OA3, 
LLC,  Almar  Ltd.,  a California  corporation,  and  Darius  Anderson  , an  Individual.  Each  of  the 
members  of  the  Developer  have  made  all  required  filings  and  are  in  good  standing  in  the 
jurisdiction  of  the  State  of  California  and  in  the  state  of  their  respective  incorporation.  Before 
the  date  of  this  Agreement,  the  Developer  has  disclosed  to  the  Authority  in  writing  the 
percentage  interests  of  the  various  members  comprising  the  Developer  and  the  other  material 
terms  of  the  existing  joint  venture  arrangements  with  respect  to  the  redevelopment  of  the  Marina. 
The  Developer  has  not  entered  into  any  other  joint  venture  arrangements  with  respect  to  the 
acquisition,  management  or  redevelopment  of  the  Marina  except  as  may  have  been  disclosed  in 
writing  to  the  Authority  before  the  date  of  this  Agreement. 

( b ) Authority.  The  Developer  has  all  requisite  power  and  authority  to  execute 
and  deliver  this  Agreement  and  the  agreements  contemplated  by  this  Agreement  and  to  carry  out 
and  perform  all  of  the  terms  and  covenants  of  this  Agreement. 
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( c ) No  Limitation  on  Ability  to  Perform.  Neither  the  Developer’s  articles  of 
organization  or  operating  agreement,  nor  the  organization  documents  of  any  of  the  Developer’s 
members,  nor  any  other  agreement  or  law  in  any  way  prohibits,  limits  or  otherwise  affects  the 
right  or  power  of  the  Developer  to  enter  into  and  perform  all  of  the  terms  and  covenants  of  this 
Agreement.  Neither  the  Developer  nor  any  of  its  members  are  party  to  or  bound  by  any  contract, 
agreement,  indenture,  trust  agreement,  note,  obligation  or  other  instrument  which  could  prohibit, 
limit  or  otherwise  affect  the  same.  No  consent,  authorization  or  approval  of,  or  other  action  by, 
and  no  notice  to  or  filing  with,  any  governmental  authority,  regulatory  body  or  any  other  person 
or  entity  is  required  for  the  due  execution,  delivery  and  performance  by  the  Developer  of  this 
Agreement  or  any  of  the  terms  and  covenants  contained  in  this  Agreement.  There  are  no  pending 
or  threatened  suits  or  proceedings  or  undischarged  judgments  affecting  the  Developer  or  any  of 
its  members  before  any  court,  governmental  agency,  or  arbitrator  which  might  materially 
adversely  affect  the  enforceability  of  this  Agreement,  the  ability  of  the  Developer  to  perform  the 
transactions  contemplated  by  this  Agreement  or  the  business,  operations,  assets  or  condition  of 
the  Developer  or  any  of  its  members. 

( d ) Valid  Execution.  The  execution  and  delivery  of  this  Agreement  and  the 
agreements  contemplated  hereby  by  the  Developer  have  been  duly  and  validly  authorized  by  all 
necessary  action.  This  Agreement  will  be  a legal,  valid  and  binding  obligation  of  the  Developer, 
enforceable  against  the  Developer  in  accordance  with  its  terms.  The  Developer  has  provided  to 
the  Authority  a written  resolution  of  the  Developer  authorizing  the  execution  of  this  Agreement 
and  the  agreements  contemplated  by  this  Agreement. 

( f ) Defaults.  The  execution,  delivery  and  performance  of  this  Agreement  (i) 
do  not  and  will  not  violate  or  result  in  a violation  of,  contravene  or  conflict  with,  or  constitute  a 
default  under  (A)  any  agreement,  document  or  instrument  to  which  the  Developer  or  any  member 
is  a party  or  by  which  the  Developer’s  or  any  member’s  assets  may  be  bound  or  affected,  (B)  any 
law,  statute,  ordinance,  regulation,  or  (C)  the  articles  of  organization  or  the  operating  agreement 
of  the  Developer,  and  (ii)  do  not  and  will  not  result  in  the  creation  or  imposition  of  any  lien  or 
other  encumbrance  upon  the  assets  of  the  Developer  or  its  members. 

( g ) Meeting  Financial  Obligations.  The  Developer  is  meeting  its  current 
liabilities  as  they  mature;  no  federal  or  state  tax  liens  have  been  filed  against  Developer;  and  the 
Developer  is  not  in  default  or  claimed  default  under  any  agreement  for  borrowed  money. 

(h)  Conflicts  of  Interest.  The  Developer  is  familiar  with  (i)  Section  87100  et 
seq.  of  the  California  Government  Code,  which  provides  that  no  member,  official  or  employee  of 
the  Authority,  may  have  any  personal  interest,  direct  or  indirect,  in  this  Agreement  nor  shall  any 
such  member,  official  or  employee  participate  in  any  decision  relating  to  this  Agreement  which 
affects  her  or  his  personal  interest  or  the  interests  of  any  corporation,  partnership  or  association 
in  which  she  or  he  is  interested  directly  or  indirectly  and  (ii)  the  Authority’s  Personnel  Policy, 
which  prohibits  former  Authority  employees  and  consultants  from  working  on  behalf  of  another 
party  on  a matter  in  which  they  have  participated  personally  and  substantially  unless  the 
Authority  consents  to  such  scope  of  work.  The  Developer  does  not  know  of  any  facts  that 
constitute  a violation  of  such  provisions. 
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( i ) Skill  and  Capacity.  The  Developer  has  the  skill,  resources  and  financial 
capacity  to  acquire,  manage  and  fully  redevelop  the  Marina  consistent  with  the  development 
opportunity  described  in  the  RFP. 

( j ) Not  Prohibited  from  Doine  Business.  Neither  the  Developer  nor  any  of  its 
members  (nor  any  affiliates  thereof)  have  been  debarred  or  otherwise  prohibited  from  doing 
business  with  any  local,  state  or  federal  governmental  agency. 

( k ) Business  Licenses.  The  Developer  has  obtained  all  licenses  required  to 
conduct  its  business  in  San  Francisco  and  is  not  in  default  of  any  fees  or  taxes  due  to  the  City  and 
County  of  San  Francisco. 

( l ) No  Claims.  The  Developer  does  not  have  any  claim,  and  shall  not  make 
any  claim,  against  the  Authority  and  the  City,  or  either  of  them,  or  against  the  Property  or  the 
Marina,  or  any  present  or  future  interest  of  the  Authority  or  the  City  therein,  directly  or 
indirectly,  by  reason  of:  any  aspect  of  the  RFP  or  the  developer  selection  process;  the  entry  into 
this  Agreement  or  the  temiination  of  this  Agreement  (except  as  a result  of  the  Authority’s  breach, 
subject  to  the  limitations  set  forth  herein);  any  statements,  representations,  acts  or  omissions 
made  by  the  Authority,  City  or  any  of  their  respective  officers,  commissioners,  employees  or 
agents  with  regard  to  the  Marina  or  any  aspect  of  the  negotiations  under  this  Agreement;  the 
Authority’s  exercise  of  discretion,  decision  and  judgment  set  forth  in  this  Agreement,  but  not  to 
include  any  claims  resulting  from  the  negligence  or  willful  misconduct  of  the  Authority  or  City. 

(1)  Development  Team.  There  have  been  no  changes  to  the  key  members  of 
the  development  team  (the  “Development  Team”)  as  set  forth  in  Section  D:  Key  Personnel: 
Qualifications  of  Developer’s  proposal  dated  January  21,  1998  and  submitted  in  response  to  the 
RFP.  Developer  hereby  covenants  and  agrees  that  Developer  will  not  make,  cause  or  allow  any 
changes  in  the  Development  Team  without  first  obtaining  the  Authority’s  prior  written  approval 
of  any  such  change,  which  approval  shall  not  be  unreasonably  withheld.  In  determining  whether 
to  approve  any  proposed  changes  in  the  Development  Team,  the  Authority  shall  consider  the 
experience,  expertise,  and  other  qualifications  of  any  proposed  replacement  to  any  member  of  the 
Development  Team. 

9.2  Continued  Accuracy. 

If  at  any  time  during  the  Exclusive  Negotiation  Period  any  event  or  circumstance  occurs 
that  would  render  inaccurate  or  misleading  any  of  the  foregoing  representations  or  warranties,  the 
Developer  shall  immediately  notify  the  Authority  thereof  If  the  Developer  does  not  cure  such 
inaccuracy  within  thirty  (30)  days  from  the  date  on  which  the  Developer  was  obligated  to  notify 
the  Authority,  the  Developer  shall  be  in  breach  of  this  Agreement  and  the  Authority  shall  have 
the  rights  and  remedies  provided  in  Section  8.2. 

9.3  Survival. 

The  representations  and  warranties  in  this  Section  shall  survive  any  temiination  of  this 
Agreement. 
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10.  Notices. 

A notice  or  communication  under  this  Agreement  by  either  party  to  the  other  shall  be 
sufficiently  given  or  delivered  if  dispatched  by  hand  or  by  registered  or  certified  mail,  postage 
prepaid,  addressed  as  follows: 

( i ) In  the  case  of  a notice  or  communication  to  the  Authority: 

Treasure  Island  Development  Authority 
Treasure  Island  Project  Office 
410  Avenue  of  the  PalmsBuilding  1,  2n,d  Floor 
Treasure  Island,  San  Francisco,  California  94130 
Attn:  Executive  Director 
Fax  No.:  (415)274-0299 
Telephone:  (415)274-0660 

With  a copy  to: 

Office  of  the  City  Attorney 
City  Hall,  Room  234 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4682 
Attn:  Donnell  W.  Choy 
Fax  No.:  (415)  554-4755 
Telephone:  (415)  554-4736 

( i i ) And  in  the  case  of  a notice  or  communication  sent  to  the 
Developer: 

Treasure  Island  Enterprises,  EEC 
do  The  Yucaipa  Companies,  EEC 
10000  Santa  Monica  Blvd.,  5"’  Floor 
Eos  Angeles,  CA  90067 
Attn:  Robert  Bermingham,  Esq. 

FaxNo.:  (310)  789-7201 
Telephone:  (310)  789-7200 

With  copies  to: 

Treasure  Island  Enterprises,  EEC 
c/o  Darius  Anderson 
601  4'”  Street,  #104 
San  Francisco,  CA  94107 
Fax  No.:  (415)  371-1 101 
Telephone:  (415)371-1100 
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Sanger  & Olson 

One  Embarcadero  Center,  12"’  Floor 
San  Francisco,  C A 94111 
Attn:  John  M.  Sanger,  Esq. 

Fa.xNo.:(415)  693-9322 
Telephone:  (415)  693-9300 

For  the  convenience  of  the  parties,  copies  of  notice  may  also  be  given  by  telefacsimile. 


Every  notice  given  to  a party  hereto,  pursuant  to  the  terms  of  this  Agreement,  must  state  (or  must 
be  accompanied  by  a cover  letter  that  states)  substantially  the  following: 


(a) 

the  Section  of  this  Agreement  pursuant  to  which  the  notice 
is  given  and  the  action  or  response  required,  if  any; 

(b) 

if  applicable,  the  period  of  time  within  which  the  recipient 
of  the  notice  must  respond  thereto; 

(c) 

if  approval  is  being  requested,  shall  be  clearly  marked 
“Request  for  Approval  under  the  Treasure  Island  Marina 
Exclusive  Negotiations  Agreement”;  and 

(d) 

if  a notice  of  a disapproval  or  an  objection  which  requires 
reasonableness,  shall  specify  with  particularity  the  reasons 
therefor. 

Any  mailing  address  or  telefacsimile  number  may  be  changed  at  any  time  by  giving  written 
notice  of  such  change  in  the  manner  provided  above  at  least  ten  (10)  days  prior  to  the  effective 
date  of  the  change.  All  notices  under  this  Agreement  shall  be  deemed  given,  received,  made  or 
communicated  on  the  date  personal  receipt  actually  occurs  or,  if  mailed,  on  the  delivery  date  or 
attempted  delivery  date  shown  on  the  return  receipt.  A party  may  not  give  official  or  binding 
notice  by  telefacsimile.  The  effective  time  of  a notice  shall  not  be  affected  by  the  receipt,  prior 
to  receipt  of  the  original,  of  a telefacsimile  copy  of  the  notice. 

11 . General  Provisions. 

11.1  Amendments. 

This  Agreement  may  be  amended  or  modified  only  by  a written  instrument  executed  by 
the  Authority  and  the  Developer. 

11.2  Severability. 

If  any  provision  of  this  Agreement,  or  its  application  to  any  person  or  circumstance,  is 
held  invalid  by  any  court,  the  invalidity  or  inapplicability  of  such  provision  shall  not  affect  any 
other  provision  of  this  Agreement  or  the  application  of  such  provision  to  any  other  person  or 
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circumstance,  and  the  remaining  portions  of  this  Agreement  shall  continue  in  full  force  and 
effect,  unless  enforcement  of  this  Agreement  as  so  modified  by  and  in  response  to  such 
invalidation  would  be  unreasonable  or  grossly  inequitable  under  all  of  the  circumstances  or 
would  frustrate  the  fundamental  purposes  of  this  Agreement.  Without  limiting  the  foregoing,  in 
the  event  that  any  applicable  federal  or  state  law  prevents  or  precludes  compliance  with  any 
material  term  of  this  Agreement,  the  parties  shall  promptly  modify,  amend  or  suspend  this 
Agreement,  or  any  portion  of  this  Agreement,  to  the  extent  necessary  to  comply  with  such 
provisions  in  a manner  which  preserves  to  the  greatest  extent  possible  the  benefits  to  each  of  the 
parties  to  this  Agreement  and  to  the  Developer  before  such  conflict  with  federal  or  state  law. 
However,  if  such  amendment,  modification  or  suspension  would  deprive  the  Authority  or  the 
Developer  of  the  substantial  benefits  derived  from  this  Agreement  or  make  performance 
unreasonably  difficult  or  expensive,  then  the  affected  party  may  terminate  this  Agreement  upon 
written  notice  to  the  other  party.  In  the  event  of  such  termination,  neither  party  shall  have  any 
further  rights  or  obligations  under  this  Agreement  except  as  otherwise  provided  herein. 

1 1 .3  Non-Waiver. 

No  waiver  made  by  either  party  with  respect  to  the  performance,  or  manner  or  time  of 
performance,  or  any  obligation  of  the  other  party  or  any  condition  to  its  own  obligation  under 
this  Agreement  will  be  considered  a waiver  with  respect  to  the  particular  obligation  of  the  other 
party  or  condition  to  its  own  obligation  beyond  those  expressly  waived  to  the  extent  of  such 
waiver,  or  a waiver  in  any  respect  in  regard  to  any  other  rights  of  the  party  making  the  waiver  or 
any  other  obligations  of  the  other  party. 

11.4  Successors  and  Assigns;  Third  Party  Beneficiary. 

This  Agreement  shall  inure  to  the  benefit  of  and  bind  the  respective  successors  and 
assigns  of  the  Authority  and  the  Developer,  subject  to  the  limitations  on  assignment  by  the 
Developer  set  forth  in  Section  7 above.  The  City  is  an  intended  third  party  beneficiary  of  this 
Agreement,  provided  that  no  approval  of  the  City  shall  be  required  to  amend  this  Agreement. 
Except  as  provided  above  with  respect  to  the  City,  this  Agreement  is  for  the  exclusive  benefit  of 
the  parties  hereto  and  not  for  the  benefit  of  any  other  person  and  shall  not  be  deemed  to  have 
conferred  any  rights,  express  or  implied,  upon  any  other  person. 

11.5  Governing  Law. 


This  Agreement  shall  be  governed  by  and  construed  in  accordance  with  the  laws  of  the 
State  of  California.  As  part  of  the  consideration  for  the  Authority’s  entering  into  this  Agreement, 
the  Developer  agrees  that  all  actions  or  proceedings  arising  directly  or  indirectly  under  this 
Agreement  may,  at  the  sole  option  of  the  Authority,  be  litigated  in  courts  located  within  the 
County  of  San  Francisco,  State  of  California,  and  the  Developer  expressly  consents  to  the 
jurisdiction  of  any  such  local,  state  or  federal  court,  and  consents  that  any  service  of  process  in 
such  action  or  proceeding  may  be  made  by  personal  service  upon  the  Developer  wherever  the 
Developer  may  then  be  located,  or  by  certified  or  registered  mail  directed  to  the  Developer  at  the 
address  set  forth  in  this  Agreement. 
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11.6  Attorneys’  Fees. 

If  either  party  fails  to  perform  any  of  its  respective  obligations  under  this  Agreement  or  if 
any  dispute  arises  between  the  parties  hereto  concerning  the  meaning  or  interpretation  of  any 
provision  of  this  Agreement,  then  the  defaulting  party  or  the  party  not  prevailing  in  such  dispute, 
as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred  by  the  other  party  on 
account  of  such  default  or  in  enforcing  or  establishing  its  rights  under  this  Agreement,  including, 
without  limitation,  court  costs  and  reasonable  Attorneys’  Fees  and  Costs  (as  defined  below). 

Any  such  Attorneys’  Fees  and  Costs  incurred  by  either  party  in  enforcing  a judgment  in  its  favor 
under  this  Agreement  shall  be  recoverable  separately  from  and  in  addition  to  any  other  amount 
included  in  such  judgment,  and  such  Attorneys’  Fees  and  Costs  obligation  is  intended  to  be 
several  from  the  other  provisions  of  this  Agreement  and  to  survive  and  not  be  merged  into  any 
such  judgment.  For  purposes  of  this  Agreement,  the  reasonable  fees  of  attorneys  of  the 
Authority’s  General  Counsel  shall  be  based  on  the  prevailing  market  rate  in  the  City  of  San 
Francisco  for  similarly  situated  lawyers  performing  the  type  of  legal  services  provided  by  the 
Authority’s  General  Counsel’s  Office,  which  is  the  San  Francisco  City  Attorney’s  Office. 
“Attorneys’  Fees  and  Costs”  means  any  and  all  attorneys’  fees,  costs,  expenses  and 
disbursements,  including,  but  not  limited  to,  expert  witness  fees  and  costs,  travel  time  and 
associated  costs,  transcript  preparation  fees  and  costs,  document  copying,  exhibit  preparation, 
courier,  postage,  facsimile,  long-distance  and  communications  expenses,  court  costs  and  the 
costs  and  fees  associated  with  any  other  legal,  administrative  or  alternative  dispute  resolution 
proceeding,  fees  and  costs  associated  with  execution  upon  any  judgment  or  order,  and  costs  on 
appeal. 


11.7  Interpretation  of  Agreement. 

(a)  Exhibits.  Whenever  an  “Exhibit”  is  referenced,  it  means  an  attachment  to 
this  Agreement  unless  otherwise  specifically  identified.  All  such  Exhibits  are  incorporated 
herein  by  reference. 

( b ) Captions.  Whenever  a section,  article  or  paragraph  is  referenced,  it  refers 
to  this  Agreement  unless  otherwise  specifically  identified.  The  captions  preceding  the  articles 
and  sections  of  this  Agreement  have  been  inserted  for  convenience  of  reference  only.  Such 
captions  shall  not  define  or  limit  the  scope  or  intent  of  any  provision  of  this  Agreement. 

( c ) Words  of  Inclusion.  The  use  of  the  term  “including,”  “such  as”  or  words 
of  similar  import  when  following  any  general  term,  statement  or  matter  shall  not  be  construed  to 
limit  such  term,  statement  or  matter  to  the  specific  items  or  matters,  whether  or  not  language  of 
non-limitation  is  used  with  reference  thereto.  Rather,  such  terms  shall  be  deemed  to  refer  to  all 
other  items  or  matters  that  could  reasonably  fall  within  the  broadest  possible  scope  of  such 
statement,  term  or  matter. 

( d ) References.  Wherever  reference  is  made  to  any  provision,  term  or  matter 
“in  this  Agreement,”  “herein”  or  “hereof’  or  words  of  similar  import,  the  reference  shall  be 
deemed  to  refer  to  any  and  all  provisions  of  this  Agreement  reasonably  related  thereto  in  the 
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context  of  such  reference,  unless  such  reference  refers  solely  to  a specific  numbered  or  lettered, 
section  or  paragraph  of  this  Agreement  or  any  specific  subdivision  thereof 

( e ) Recitals.  In  the  event  of  any  conflict  or  inconsistency  between  the  recitals 
and  any  of  the  remaining  provisions  of  this  Agreement,  the  remaining  provisions  of  this 
Agreement  shall  prevail. 

11.8  Entire  Agreement. 

This  Agreement  (including  the  Exhibits)  contains  all  the  representations  and  the  entire 
agreement  between  the  parties  with  respect  to  the  subject  matter  of  this  Agreement.  Any  prior 
correspondence,  memoranda,  agreements,  warranties  or  representations  relating  to  such  subject 
matter  are  superseded  in  total  by  this  Agreement.  No  prior  drafts  of  this  Agreement  or  changes 
from  those  drafts  to  the  executed  version  of  this  Agreement  shall  be  introduced  as  evidence  in 
any  litigation  or  other  dispute  resolution  proceeding  by  either  party  or  any  other  person  and  no 
court  or  other  body  shall  consider  those  drafts  in  interpreting  this  Agreement. 

1 1 .9  Time  for  Performance. 

(a)  Expiration.  All  performance  dates  (including  cure  dates)  expire  at  5:00 
p.m.,  San  Francisco,  California  time,  on  the  performance  or  cure  date. 

(b)  Weekends  and  Holidays.  A performance  date  which  falls  on  a Saturday, 

Sunday  or  City  holiday  is  deemed  extended  to  the  next  working  day. 

(c)  Days  for  Performance.  All  periods  for  performance  specified  in  this 
Agreement  in  temis  of  days  shall  be  calendar  days,  and  not  business  days,  unless  otherwise 
expressly  provided  in  this  Agreement. 

(d)  Time  of  the  Essence.  Time  is  of  the  essence  with  respect  to  each  provision 
of  this  Agreement,  including,  without  limitation,  each  milestone  set  forth  in  the  attached 
Schedule  of  Performance. 

11.10  Counterparts. 

This  Agreement  may  be  executed  in  counterparts,  each  of  which  shall  be  deemed  an 
original,  but  all  of  which  taken  together  shall  constitute  one  and  the  same  instrument. 

11.11  Approvals  and  Consents. 

Unless  this  Agreement  otherwise  expressly  provides  or  unless  the  Community 
Redevelopment  Law  requires,  all  approvals,  consents  or  determinations  to  be  made  by  or  on 
behalf  of  (i)  the  Authority  under  this  Agreement  shall  be  made  by  the  Authority’s  Executive 
Director  and  (ii)  the  Developer  under  this  Agreement  shall  be  made  by  Ronald  W.  Burkle,  or 
such  other  employee  or  agent  of  the  Developer  as  the  Developer  may  designate  to  act  for  a 
particular  matter.  Unless  otherwise  herein  provided,  whenever  approval,  consent  or  satisfaction 
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is  required  of  a party  pursuant  to  this  Agreement,  it  shall  not  be  unreasonably  withheld  or 
delayed.  The  reasons  for  disapproval  shall  be  stated  in  reasonable  detail  in  writing.  Approval  by 
the  Developer  or  the  Authority  to  or  of  any  act  or  request  by  the  other  shall  not  be  deemed  to 
waive  or  render  unnecessary  approval  to  or  of  any  similar  or  subsequent  acts  or  requests. 

11.12  Real  Estate  Commissions. 

The  Developer  and  the  Authority  each  represents  to  the  other  that  it  engaged  no  broker, 
agent  or  finder  in  connection  with  this  Agreement  or  the  transactions  contemplated  hereby.  In 
the  event  any  broker,  agent  or  finder  makes  a claim,  the  party  through  whom  such  claim  is  made 
agrees  to  indemnify  the  other  party  from  any  Losses  arising  out  of  such  claim. 

11.13  Survival. 

Notwithstanding  anything  to  the  contrary  in  this  Agreement,  any  indemnity  or  other 
obligation  that  arises  and  was  not  satisfied  before  termination  shall  survive  any  termination  of 
this  Agreement,  except  to  the  extent  otherwise  provided  herein. 

11.14  Confidentiality  of  Trade  Secret,  Personal,  Financial  and  Other  Proprietary 
Information. 

The  parties  enter  into  this  Agreement  with  the  understanding  that  in  the  course  of  the 
negotiations  the  Authority  may  require  that  the  Developer  provide  certain  information  that  is 
proprietary.  Such  information  may  be  necessary  for  the  Authority  to  verify  financial,  operational 
or  trade  secret  information  that  is  relevant  to  the  negotiations  of  the  Transaction  Documents  that 
will  serve  the  public  interest.  The  Developer  will  provide  such  information,  and  provided  that  as 
to  such  information  the  Developer  reasonably  designates  as  confidential  or  proprietary,  the 
Authority  shall  not  disclose  such  information  publicly  without  the  Developer’s  consent,  except  to 
the  extent  that  the  Authority  is  compelled  to  make  such  a disclosure  under  applicable  law.  The 
Authority  agrees  to  notify  the  Developer  of  any  public  records  request  that  involves  information 
that  the  Developer  has  designated  as  confidential  or  proprietary  under  this  Agreement.  The 
Developer  agrees  to  bear  all  the  costs  of  any  litigation  that  is  filed  to  determine  the  applicability 
of  the  public  records  law  to  documents  submitted  by  the  Developer  and  designated  as 
confidential  or  proprietary  under  this  Section.  The  Authority  agrees  to  reasonably  cooperate  with 
the  Developer  in  the  event  that  the  Developer  elects  to  litigate  the  legality  of  any  public  records 
request  involving  information  that  Developer  has  designated  as  confidential  or  proprietary  under 
this  Agreement.  The  Developer  acknowledges  that  the  final  drafts  of  the  Transaction  Documents 
proposed  for  approval  by  the  Authority  Commission  will  be  public  records. 

11.15  Non-Discrimination  and  Equal  Benefits. 

(a)  The  Developer  covenants  and  agrees  not  to  discriminate  on  the  basis  of  the 
fact  or  perception  of  a person’s  race,  color,  creed,  religion,  national  origin,  ancestry,  sex,  marital 
status,  familial  status,  lawful  source  of  income  (as  defined  in  Section  3304  of  the  San  Francisco 
Police  Code),  sexual  orientation  or  disability  against  any  employee  or  applicant  for  employment 
with  the  Developer,  in  any  of  the  Developer’s  operations  within  the  United  States,  or  against  any 
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person  seeking  accommodations,  advantages,  facilities,  privileges,  services,  or  membership  in  all 
business,  social,  or  other  establishments  or  organizations  operated  by  the  Developer. 

(b)  The  Developer  shall  include  in  all  subcontracts  relating  to  this  Agreement 
a non-discrimination  clause  applicable  to  such  subcontractor  in  substantially  the  form  of 
subsection  (a)  above 

(c)  The  Developer  does  not  as  of  the  date  of  this  Agreement  and  will  not 
during  the  Exclusive  Negotiation  Period,  in  any  of  its  operations  or  in  San  Francisco  or  with 
respect  to  its  operations  under  this  Agreement  elsewhere  within  the  United  States,  discriminate  in 
the  provision  of  bereavement  leave,  family  medical  leave,  health  benefits,  membership  or 
membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or  travel  benefits,  as 
well  as  any  benefits  other  than  the  benefits  specified  above,  between  employees  with  domestic 
partners  and  employees  with  spouses,  and/or  between  the  domestic  partners  and  spouses  of  such 
employees,  where  the  domestic  partnership  has  been  registered  with  a governmental  entity 
pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the  conditions  set  forth  in 
the  Agency’s  Non-Discrimination  in  Contracts  and  Benefits  Policy,  adopted  September  9,  1997, 
as  amended  February  4,  1998. 

IN  WITNESS  WHEREOF,  the  Authority  and  the  Developer  have  duly  executed  and 
delivered  this  Agreement  as  of  the  date  first  wnitten  above. 


AUTHORITY: 

REDEVELOPMENT  AUTHORITY 
OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO,  a public  body 
Corporate  and  politic 


DEVELOPER: 

TREASURE  ISLAND  ENTERPRISES, 
a California  limited  liabilty 
company 


By:  By 

Its:  Its: 


APPROVED  AS  TO  FORM: 


Authority  General  Counsel 
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EXHIBIT  “C’ 


Exclusive  Negotiating  Agreement 
Treasure  Island  Marina 

Schedule  of  Performance 


Activity  to  be  Performed 

Deadline 

1.  Developer’s  Submittal  to  Authority  Staff  of  Refined 
Development  Concept  for  Long  Term  Development  of  the  Marina, 
which  concept  shall  include  but  not  be  limited  to  Proposed  Project 
Boundaries,  Phasing  Plan,  Proposed  Uses  and  Tenants,  and  General 
Facility  Design  Including  Without  Limitation  the  Design  of  a 
Breakwater 

August  2 

2.  Authority  Approval  of  Agreement  between  Developer  and 
Authority  Staff  for  interim  operations  of  existing  Marina  facilities 

August  1 1 

3.  Authority  Approval  of  Proposed  Marina  Development,  Which 
Shall  Include  but  not  be  Limited  to,  the  Project  Boundaries,  the 
Scope  of  Proposed  Uses,  a List  of  Proposed  Types  of  Tenants, 
Phasing  Plan,  and  General  Facility  Design,  including  without 
limitation,  the  Design  of  a Breakwater 

September  8 

4.  Authority  Approval  of  Proposed  Term  Sheet  for  Disposition  and 
Development  Agreement  (“DDA”) . Term  Sheet  to  address,  at  least 
and  without  limitation,  the  following: 

•Material  business  terms  of  DDA,  including  without  limitation, 
base  rent  and  percentage  rent  to  be  paid  to  Authority  for  the 
groundlease  of  the  Marina  premises  and  the  manner  and  timing  of 
such  payments 

•Phasing  Plan  for  Development  and  Redevelopment  of  Marina 
•Infrastructure  Rehabilitation/Replacement/Construction  Plan  for 
Marina  and  Marina’s  share  of  Island-wide  capital  improvements 
•Financing  Plan  for  each  phase  of  development 
•Community  Programs,  including  hiring  program  consistent  with 
provisions  of  agreement  between  Authority  and  Treasure  Island 
Housing  Development  Initiative 
•Environmental  Remediation  and  Mitigation  Program 

December  8 

5.  Completion  of  final  draft  of  Transaction  Documents 

1 00  days  after 
approval  of  term 
sheet  by  Authority 
Board 
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6.  Publication  of  Notice  as  required  by  Health  and  Safety  Code 
Section  33431 

1 0 days  after  final 
draft  of 
Transaction 
Documents 
Completed 
Contingent  upon 
completion  of 
CEQA,  NEPA„ 
and 

Redevelopment 
Plan  adoption 

7.  Authority  Approval  of  Transaction  Documents  after  Public 
Hearing 

At  least  2 weeks 
after  publication  of 
Notice 

8.  Board  of  Supervisors  Approval  of  Transaction  Documents 

30  days  after 

Authority 

Approval 

9.  Execution  of  Transaction  Documents 

97tieena  co7 
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< Treasure  Island  Development  Authority 
^Minutes  of  June  9, 1999  Regular  Meeting 

1 . Call  to  Order;  1 :05  p.m.  in  Room  400, 

City  Hall 

2.  Roll  Call;  Present:  John  Elberling,  Vice  Chair 

William  Fazande 
Gerald  Green 
James  Morales 
Doug  Wong 
Anne  Halsted 

3.  Approval  of  Minutes: 

The  minutes  of  May  12,  1999  were  unanimously  approved. 

4.  Communications 

The  Commission  Secretary  reported  there  were  none. 

7.  Executive  Director’s  Report 

Ms.  Conroy  reported  on  the  following  issues: 

Access:  Ms.  Conroy  listed  numerous  events  which  had  been  held  on  TI  in  the  last  month  and 
newly  obligated  events  which  have  been  recently  booked  for  the  future.  The  latter  includes  gatherings  , 
for  Assembly  Speaker  Villaraigosa  and  Walden  House. 

Environmental  Clean-up-  Since  Martha  Walters  was  not  present,  the  Authority  will  receive  her 
report  in  July. 

Short-term  leases-  Ms.  Conroy  reported  that  Walt  Disney  Productions  was  extending  for  one 
more  month  its  month-to-month  lease  on  Building  99. 

Status  of  the  San  Francisco-Oakland  Bay  Bridge-  Ms.  Conroy  reported  that  she  had  attended  and 
testified  at  meetings  regarding  the  recertification  of  the  Metropolitan  Transportation  Commission  as 
Metropolitan  Planning  Organization  under  the  Federal  Department  of  Transportation.  In  addition,  she 
also  reported  that  the  Secretary  of  the  Navy  had  indicated  to  Governor  Davis  by  letter  that  the  Navy  is 
standing  firm  against  the  northern  alignment  for  the  proposed  east  span  of  the  Bay  Bridge. 

Report  on  TIFIDI  and  personal  property  inventory  - Ms.  Conroy  reported  that  Authority  members 
will  receive  a memo  indicating  that  TIHDI’s  request  for  furnishings  for  its  pioneer  rental  units  on  TI  has 
been  granted.  In  addition,  the  inventory  of  personal  property  submitted  by  the  Navy  to  the  Project  Office 
is  not  yet  complete. 

Report  on  the  formation  of  the  CAC-  Ms.  Conroy  stated  that  the  Mayor’s  Office  is  actively 
seeking  members  and  that  more  interviews  are  scheduled. 

Report  on  legislation-  Ms.  Conroy  reported  that  Supervisor  Ammiano  has  proposed  legislation 
that  Treasure  Island  be  included  in  the  City’s  6*^  Supervisorial  District. 
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Ms.  Conroy  also  reported  that  the  first  phase  of  the  John  Stewart  housing  was  fully  leased  and 
that  24  units  were  occupied  on  June  1*'.  She  added  that  the  second  phase  of  rentals  are  almost  fully 
committed  and  will  be  occupied  on  July  T'.  In  addition,  Ms.  Conroy  reported  that  TIHDI  had 
relinquished  interest  in  establishing  a convenience  store  on  TI  and  that  the  Project  Office  and  John 
Stewart  are  seeking  a developer. 

8.  Public  Comment 

Ruth  Gravanis,  T.I.  Wetlands  Project  indicated  that  funds  available  for  wetlands  projects  as 
mitigation  for  an  oil  spill.  She  submitted  a letter  she  had  written  to  the  U.S.  Fish  and  Wildlife  Service 
indicating  that  Treasure  Island  satisfied  the  criteria  adopted  by  the  Trustees  of  the  fund. 

9.  Resolution  approving  sublease  with  Rysher  Productions  for  1999-2000  and  2000-2001  seasons  of 
“Nash  Bridges”  {Action  item) 

Ms.  Conroy  stated  that  the  sublease  increases  Nash’s  monthly  rent  from  $20,500  per  month  to 
$27,500  for  the  first  option  year  and  to  $35,000  per  month  for  the  second  option  year.  These  rates  are 
more  closely  in  line  with  market  rates.  Other  terms  and  conditions  of  the  existing  sublease  remain  the 
same. 


Mr.  Fazande  inquired  about  the  applicability  of  prevailing  wage  rates  and  Mr.  Cohen  responded 
that  although  Treasure  Island  shares  concurrent  jurisdiction  with  the  Navy,  and  TI  is  not  yet  City 
property,  that  TIDA  as  a matter  of  policy  has  adopted  prevailing  wages. 

Mr.  Green  asked  if  changes  had  been  made  to  Building  2,  an  historic  building,  and  the  procedures 
necessary  for  Rysher  Productions  to  make  changes  to  the  structure.  Ms.  Conroy  and  Mr.  Cohen 
responded  that  authorization  must  be  obtained  in  advance  from  both  the  Navy  and  TIDA  before  such 
changes  could  be  made.  Ms.  Conroy  indicated  that  Nash  has  been  a wonderful  tenant. 

Mr.  Green  asked  if  Nash  used  other  locations  on  the  islands  and  Ms.  Conroy  responded  that 
notice  and  permission  must  be  obtained  in  advance  and  that  such  arrangements  are  separate  from  the 
sublease. 

Mr.  Elberling  asked  about  employment  and  training  opportunities  and  asked  about  a report  on  the 

issue. 

Public  Comment: 

Sherry  Williams  indicated  that  TIHDI  and  Nash  had  not  agreed  on  a hiring  plan  because  the 
sublease  is  short-term  but  that  TIHDI  will  inform  Nash  about  the  employment  opportunities. 

Mr.  Wong  moved  approval  and  Mr.  Green  seconded. 

Mr.  Green  requested  that  Rysher  Productions  make  a presentation  at  the  next  meeting  regarding 
its  efforts  to  honor  the  commitments  made  a year  ago.  Mr.  Morales  indicated  that  language  should  be 
inserted  in  the  motion  of  approval  mandating  Nash’s  cooperation. 

Ms.  Conroy  indicated  that  she  opposed  such  a provision  because  the  movie  industry  is  important 
to  the  City  and  such  a provision  would  drive  away  movie  production. 

Authority  members  and  the  Executive  Director  discussed  means  for  incorporating  job 
opportunities  for  economically  disadvantaged  San  Franciscans  into  Nash’s  production  on  TI. 
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Several  Authority  members  expressed  dismay  that  no  one  from  Rysher  productions  was  present  at 
the  meeting. 

Motion  was  approved  6-0. 

10.  Resolution  approving  Exclusive  Negotiating  Agreement  with  Treasure  Island  Enterprises  (TIE) 
{Action  item) 

Mr.  Stephen  Proud,  Development  Director,  stated  that  one  of  the  milestones  approved  by  the 
Authority  on  March  10,  1999  was  the  negotiation  and  approval  of  an  exclusive  negotiating  agreement 
(ENA)  with  TIE.  The  ENA  is  a contract  obligating  the  Authority  to  negotiate  exclusively  with  TIE  and 
obligating  both  parties  to  negotiate  on  a disposition  and  development  agreement  (DDA)  and  a long-term 
ground  lease  for  the  development  of  the  marina.  Among  other  provisions,  the  ENA  provides  for  a 12- 
month  period  to  reach  agreement  on  the  two  documents  with  one  six-month  extension  of  the  exclusive 
negotiation  period.  The  ENA  also  establishes  a schedule  for  performance  of  the  completion  of  the  two 
documents. 

Mr.  Wong  stated  that  the  services  of  consultants  and  attorneys  are  costly  and  expressed  concern 
that  such  costs  may  exceed  the  transactions  cost  deposit  of  $50,000.  Mr.  Wong  inquired  what  provisions 
were  in  place  if  such  occurred.  Mr.  Proud  indicated  that  there  were  none. 

Ms.  Halsted  inquired  under  what  provisions  could  the  Authority  agree  that  TIE  would  be  enabled 
to  change  its  members  and  Mr.  Cohen  responded  that  such  grounds  related  to  financial  capability  and 
qualifications  to  build  and  operate  a marina. 

Mr.  Green  inquired  about  concept  plans  for  Building  180  and  Mr.  Proud  stated  that  they  would  be 
presented  to  the  Authority  at  its  September  meeting.  Ms.  Conroy  indicated  that  TIE  desires  to  use  the 
building  for  dry  boat  storage  but  that  the  Project  Office  is  working  to  determine  if  other  areas  could 
accommodate  that  use.  She  added  that  Building  1 80  is  important  for  revenue  generation  on  TI. 

Mr.  Morales  inquired  if  some  uses  are  prohibited  in  the  marina  and  Mr.  Cohen  responded  that 
hotels  were  prohibited  as  part  of  the  RFP  selection  process.  Mr.  Proud  also  stated  that  uses  proposed  as  a 
response  to  the  RFP  would  be  considered  as  an  acceptable  part  of  a new  development. 

Public  Comment: 

John  Sanger,  when  asked,  stated  that  he  is  satisfied  with  the  ENA  as  a product  of  negotiations. 

Ms.  Halsted  moved  approval  with  a second  by  Mr.  Green.  Motion  approved,  6-0. 

1 1.  Closed  session 

The  Authority  met  in  closed  session  to  discuss  propert>'  negotiations 

Discussion  and  vote  on  whether  to  disclose  action  taken  or  discussions  held  in  Closed  Session. 

Motion  that  the  Treasure  Island  Development  Authority  elects  at  this  time  not  to  disclose  its 

closed  session  deliberations.  Passed  unanimously. 

12.  Adjourned  The  meeting  adjourned  at  3:25  p.m. 
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Treasure  Island  Development  Authority 
City  Hall,  Room  400 
REGULAR  MEETING 
July  14, 1999  -1  PM 


ORDER  OF  BUSINESS 

1.  Call  to  Order 

2.  Roll  Call 

3.  Approval  of  Minutes 

4.  Communications 

5.  Ongoing  Business  by  Directors 

6.  Introduction  of  New  Business  by  members 

7.  Report  of  the  Treasure  Island  Project  Director  Annemarie  Conroy 

• Report  on  access  to  Treasure  Island  including  public  use  last  month 

• Status  of  environmental  clean  up 

• Report  on  short-term  leases 

• Report  on  San  Francisco-Oakland  Bay  Bridge/Caltrans  issues 

• Report  on  TlHDl 

• Update  on  TI  budget  1999-2000 

• Report  on  the  status  of  personal  property 

• Report  on  formation  of  CAC 

• Legislation/hearings  affecting  Treasure  Island 

• Report  on  Rysher  Productions  job  creation  activities 

8.  Public  Comment 

9.  Presentation  by  Steve  Arcelona  on  Treasure  Island  Job  Corps  Center 

10.  Discussion  of  Treasure  Island  Homeless  Development  Initiative  Community  Services  Plan 

1 1.  Resolution  approving  preliminary  redevelopment  plan  (Action  item) 

12.  Resolution  approving  first  amendment  to  Rubicon  Enterprises,  Inc.  to  include  contract  provision  requiring 
contractor  to  certify  that  contractor  is  not  excluded  from  participation  in  federal  assistance  programs 
(Action  item) 

13.  Resolution  authorizing  Executive  Director  to  issue  a Request  for  Proposal  for  Weekend  Public  Markets 
(Action  item) 

14.  Resolution  in  support  of  Bay  Area  High-Speed  Water  Transit  Initiative  and  Senate  Bill  428  (Action  Item) 

15.  Resolution  authorizing  Executive  Director  to  continue  month-to-month  lease  with  California  Engineering 
Contractors  beyond  six  months  (Action  item) 

CLOSED  SESSION 

Pursuant  to  Sunshine  Ordinance  Section  67.1 1,  the  Treasure  Island  Development  Authority  may  go  into 
Closed  Session  to  discuss  the  following  matters: 

CONFERENCE  WITH  REAL  PROPERTY  NEGOTIATOR 

Property:  Treasure  Island  Naval  Base 

Persons  negotiating:  Annemarie  Conroy,  Michael  Cohen,  Stephen  Proud 
Under  negotiation: 

Price Terms  of  payment Both  x 

The  Treasure  Island  Development  Authority  will  reconvene  in  Public  Session.  Discussion  and  vote  pursuant  to 
Sunshine  Ordinance  Section  67. 14  on  whether  to  disclose  action  taken  or  discussions  held  in  Closed  Session. 


16.  Adjourn 


Treasure  Island  Development  Authority 
Minutes  of  June  9, 1999  Regular  Meeting 

1 . Call  to  Order:  1 :05  p.m.  in  Room  400, 

City  Hall 

2.  Roll  Call:  Present:  John  Elberling,  Vice  Chair 

William  Fazande 
Gerald  Green 
James  Morales 
Doug  Wong 
Anne  Halsted 

3.  Approval  of  Minutes: 

The  minutes  of  May  12,  1999  were  unanimously  approved. 

4.  Communications 

The  Commission  Secretary  reported  there  were  none. 

7.  Executive  Director’s  Report 

Ms.  Conroy  reported  on  the  following  issues: 

Access:  Ms.  Conroy  listed  numerous  events  which  had  been  held  on  TI  in  the  last  month  and 
newly  obligated  events  which  have  been  recently  booked  for  the  future.  The  latter  includes  gatherings 
for  Assembly  Speaker  Villaraigosa  and  Walden  House. 

Environmental  Clean-up-  Since  Martha  Walters  was  not  present,  the  Authority  will  receive  her 
report  in  July. 

Short-term  leases-  Ms.  Conroy  reported  that  Walt  Disney  Productions  was  extending  for  one 
more  month  its  month-to-month  lease  on  Building  99. 

Status  of  the  San  Francisco-Oakland  Bay  Bridge-  Ms.  Conroy  reported  that  she  had  attended  and 
testified  at  meetings  regarding  the  recertification  of  the  Metropolitan  Transportation  Commission  as 
Metropolitan  Planning  Organization  under  the  Federal  Department  of  Transportation.  In  addition,  she 
also  reported  that  the  Secretary  of  the  Navy  had  indicated  to  Governor  Davis  by  letter  that  the  Navy  is 
standing  firm  against  the  northern  alignment  for  the  proposed  east  span  of  the  Bay  Bridge. 

Report  on  TIHDI  and  personal  property  inventory  - Ms.  Conroy  reported  that  Authority  members 
will  receive  a memo  indicating  that  TIHDI’s  request  for  furnishings  for  its  pioneer  rental  units  on  TI  has 
been  granted.  In  addition,  the  inventory  of  personal  property  submitted  by  the  Navy  to  the  Project  Office 
is  not  yet  complete. 

Report  on  the  formation  of  the  CAC-  Ms.  Conroy  stated  that  the  Mayor’s  Office  is  actively 
seeking  members  and  that  more  interviews  are  scheduled. 

Report  on  legislation-  Ms.  Conroy  reported  that  Supervisor  Ammiano  has  proposed  legislation 
that  Treasure  Island  be  included  in  the  City’s  6^'’  Supervisorial  District. 


Ms.  Conroy  also  reported  that  the  first  phase  of  the  John  Stewart  housing  was  fully  leased  and 
that  24  units  were  occupied  on  June  f*.  She  added  that  the  second  phase  of  rentals  are  almost  fully 
committed  and  will  be  occupied  on  July  1®‘.  In  addition,  Ms.  Conroy  reported  that  TIHDI  had 
relinquished  interest  in  establishing  a convenience  store  on  TI  and  that  the  Project  Office  and  John 
Stewart  are  seeking  a developer. 

8.  Public  Comment 

Ruth  Gravanis,  T.I.  Wetlands  Project  indicated  that  funds  available  for  wetlands  projects  as 
mitigation  for  an  oil  spill.  She  submitted  a letter  she  had  written  to  the  U.S.  Fish  and  Wildlife  Service 
indicating  that  Treasure  Island  satisfied  the  criteria  adopted  by  the  Trustees  of  the  fund. 

9.  Resolution  approving  sublease  with  Rysher  Productions  for  1999-2000  and  2000-2001  seasons  of 
“Nash  Bridges”  {Action  item) 

Ms.  Conroy  stated  that  the  sublease  increases  Nash’s  monthly  rent  from  $20,500  per  month  to 
$27,500  for  the  first  option  year  and  to  $35,000  per  month  for  the  second  option  year.  These  rates  are 
more  closely  in  line  with  market  rates.  Other  terms  and  conditions  of  the  existing  sublease  remain  the 
same. 


Mr.  Fazande  inquired  about  the  applicability  of  prevailing  wage  rates  and  Mr.  Cohen  responded 
that  although  Treasure  Island  shares  concurrent  jurisdiction  with  the  Navy,  and  TI  is  not  yet  City 
property,  that  TIDA  as  a matter  of  policy  has  adopted  prevailing  wages. 

Mr.  Green  asked  if  changes  had  been  made  to  Building  2,  an  historic  building,  and  the  procedures 
necessary  for  Rysher  Productions  to  make  changes  to  the  structure.  Ms.  Conroy  and  Mr.  Cohen 
responded  that  authorization  must  be  obtained  in  advance  from  both  the  Navy  and  TIDA  before  such 
changes  could  be  made.  Ms.  Conroy  indicated  that  Nash  has  been  a wonderful  tenant. 

Mr.  Green  asked  if  Nash  used  other  locations  on  the  islands  and  Ms.  Conroy  responded  that 
notice  and  permission  must  be  obtained  in  advance  and  that  such  arrangements  are  separate  from  the 
sublease. 

Mr.  Elberling  asked  about  employment  and  training  opportunities  and  asked  about  a report  on  the 

issue. 

Public  Comment: 

Sherry  Williams  indicated  that  TIHDI  and  Nash  had  not  agreed  on  a hiring  plan  because  the 
sublease  is  short-term  but  that  TIHDI  will  inform  Nash  about  the  employment  opportunities. 

Mr.  Wong  moved  approval  and  Mr.  Green  seconded. 

Mr.  Green  requested  that  Rysher  Productions  make  a presentation  at  the  next  meeting  regarding 
its  efforts  to  honor  the  commitments  made  a year  ago.  Mr.  Morales  indicated  that  language  should  be 
inserted  in  the  motion  of  approval  mandating  Nash’s  cooperation. 

Ms.  Conroy  indicated  that  she  opposed  such  a provision  because  the  movie  industry  is  important 
to  the  City  and  such  a provision  would  drive  away  movie  production. 

Authority  members  and  the  Executive  Director  discussed  means  for  incorporating  job 
opportunities  for  economically  disadvantaged  San  Franciscans  into  Nash’s  production  on  TI. 
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Several  Authority  members  expressed  dismay  that  no  one  from  Rysher  productions  was  present  at 
the  meeting. 

Motion  was  approved  6-0. 

10.  Resolution  approving  Exclusive  Negotiating  Agreement  with  Treasure  Island  Enterprises  (TIE) 
{Action  item) 

Mr.  Stephen  Proud,  Development  Director,  stated  that  one  of  the  milestones  approved  by  the 
Authority  on  March  10,  1999  was  the  negotiation  and  approval  of  an  exclusive  negotiating  agreement 
(ENA)  with  TIE.  The  ENA  is  a contract  obligating  the  Authority  to  negotiate  exclusively  with  TIE  and 
obligating  both  parties  to  negotiate  on  a disposition  and  development  agreement  (DDA)  and  a long-term 
ground  lease  for  the  development  of  the  marina.  Among  other  provisions,  the  ENA  provides  for  a 12- 
month  period  to  reach  agreement  on  the  two  documents  with  one  six-month  extension  of  the  exclusive 
negotiation  period.  The  ENA  also  establishes  a schedule  for  performance  of  the  completion  of  the  two 
documents. 

Mr.  Wong  stated  that  the  services  of  consultants  and  attorneys  are  costly  and  expressed  concern 
that  such  costs  may  exceed  the  transactions  cost  deposit  of  $50,000.  Mr.  Wong  inquired  what  provisions 
were  in  place  if  such  occurred.  Mr.  Proud  indicated  that  there  were  none. 

Ms.  Halsted  inquired  under  what  provisions  could  the  Authority  agree  that  TIE  would  be  enabled 
to  change  its  members  and  Mr.  Cohen  responded  that  such  grounds  related  to  financial  capability  and 
qualifications  to  build  and  operate  a marina. 

Mr.  Green  inquired  about  concept  plans  for  Building  180  and  Mr.  Proud  stated  that  they  would  be 
presented  to  the  Authority  at  its  September  meeting.  Ms.  Conroy  indicated  that  TIE  desires  to  use  the 
building  for  dry  boat  storage  but  that  the  Project  Office  is  working  to  determine  if  other  areas  could 
accommodate  that  use.  She  added  that  Building  180  is  important  for  revenue  generation  on  TI. 

Mr.  Morales  inquired  if  some  uses  are  prohibited  in  the  marina  and  Mr.  Cohen  responded  that 
hotels  were  prohibited  as  part  of  the  RFP  selection  process.  Mr.  Proud  also  stated  that  uses  proposed  as  a 
response  to  the  RFP  would  be  considered  as  an  acceptable  part  of  a new  development. 

Public  Comment: 

John  Sanger,  when  asked,  stated  that  he  is  satisfied  with  the  ENA  as  a product  of  negotiations. 

Ms.  Halsted  moved  approval  with  a second  by  Mr.  Green.  Motion  approved,  6-0. 

11.  Closed  session 

The  Authority  met  in  closed  session  to  discuss  property  negotiations 

Discussion  and  vote  on  whether  to  disclose  action  taken  or  discussions  held  in  Closed  Session. 

Motion  that  the  Treasure  Island  Development  Authority  elects  at  this  time  not  to  disclose  its 

closed  session  deliberations.  Passed  unanimously. 

12.  Adjourned  The  meeting  adjourned  at  3:25  p.m. 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 


Subject:  Resolution  Endorsing  the  Preliminary  Agenda  Item  No.  11 

Redevelopment  Plan  for  Naval  Station  Meeting  of  July  14,  1999 

Treasure  Island 


Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Stephen  Proud,  Director  of  Development 
274-0660 

SUMMARY  OF  PROPOSED  ACTION: 

Staff  is  requesting  endorsement  by  the  Authority  of  the  Preliminary  Plan  for  the  redevelopment 
of  Naval  Station  Treasure  Island.  If  the  Preliminary  Plan  is  endorsed  by  the  Authority,  the  Plan 
would  be  submitted  to  the  San  Francisco  Planning  Commission  for  adoption  and  then  returned  to 
the  Treasure  Island  Development  Authority  for  acceptance. 

BACKGROUND 

In  1995,  the  San  Francisco  Board  of  Supervisors  adopted  a survey  area  for  the  Treasure  Island 
Redevelopment  Project  that  encompassed  all  of  Treasure  Island  and  Yerba  Buena  Island. 
Subsequent  to  the  adoption  of  the  survey  area,  the  Treasure  Island  Conversion  Act  of  1997  (AB 
699)  was  enacted.  Under  the  provisions  of  the  Treasure  Island  Conversion  Act,  the  Treasure 
Island  Development  Authority  (TIDA)  was  created  and  granted  all  the  powers  and  duties  of  a 
redevelopment  agency  pursuant  to  California  Community  Redevelopment  Law  (CRL)  for  the 
purpose  of  acquiring,  using,  operating,  maintaining,  converting,  and  redeveloping  Naval  Station 
Treasure  Island. 

As  part  of  the  redevelopment  process,  TIDA  is  required  to  prepare  a series  of  documents 
required  by  CRL.  These  include  the  preliminary  plan,  the  preliminary  report,  the  final 
redevelopment  plan,  the  final  report  to  the  legislative  body,  and  the  implementation  plan.  The 
Preliminary  Plan  (the  current  document  under  review)  provides  the  first  formal  statement  of  the 
purpose  and  scope  of  the  proposed  redevelopment  program  and  serves  as  notification  of  TlDA's 
intent  to  form  a project  area  for  redevelopment  purposes.  The  Preliminary  Plan  must  define  the 
project  area  boundaries  and  generally  describe  the  land  uses,  street  layout,  population  densities, 
building  intensities,  and  development  standards  proposed  for  redevelopment  of  project  area.  In 
addition,  the  Preliminary  Plan  must  also  describe  how  redevelopment  of  the  project  area  serves 
the  purposes  of  the  CRL,  discuss  how  the  proposed  redevelopment  conforms  to  the  community's 
General  Plan,  and  generally  describe  the  neighborhood  impact  of  the  proposed  redevelopment 
project. 


In  reviewing  the  Preliminary  Plan,  many  of  the  issues  outlined  above  are  addressed  via  reference 
to  the  Draft  Reuse  Plan  for  Naval  Station  Treasure  Island  and  the  Preliminary  Plan  Guidelines 
set  forth  in  Exhibit  C.  Thus,  the  Preliminary  Plan  itself  is  quite  brief  and  general  in  nature, 
which  is  customary  at  this  stage  in  the  process.  As  the  redevelopment  process  progresses,  a final 
Redevelopment  Plan  will  be  created  that  sets  forth  the  basic  goals,  powers  and  limitations  within 
which  TIDA  must  conduct  its  activities  over  the  life  of  the  project  and  provides  a general 
statement  of  redevelopment  objectives  and  techniques.  To  address  the  detailed  planning  needs  of 
Treasure  Island,  staff  is  recommending  that  an  Area  Plan  (or  Specific  Plan)  be  created  and 
adopted,  after  the  final  Redevelopment  Plan  is  adopted,  as  a complementary  document  to  the 
Redevelopment  Plan. 

The  following  sections  briefly  address  some  of  the  issues  associated  with  the  Preliminary  Plan. 

Project  Area  Boundaries.  As  noted  above,  the  Preliminary  Plan  generally  makes  reference  to 
the  Draft  Reuse  Plan  and  the  Preliminary  Plan  Guidelines  to  address  the  issues  required  under 
CRT.  The  designation  of  the  project  area  boundary  in  the  Preliminary  Plan  defines  the  area 
within  which  the  TIDA  will  be  able  to  exercise  the  powers  of  redevelopment  under  the  CRL. 

As  shown  on  Exhibit  A of  the  Preliminary  Plan,  the  project  area  boundary  has  been  established 
as  the  Navy  Installation  Boundary.  Generally,  this  boundary  lies  offshore  of  Treasure  Island  and 
Yerba  Buena  Island  and  makes  landfall  on  the  southern  end  of  Yerba  Buena  Island.  Within  the 
project  area  boundary,  two  areas  have  been  excluded  from  the  project.  As  shown  on  Exhibit  A, 
these  areas  include  most  of  the  housing  on  Treasure  and  Yerba  Buena  Islands.  The  following 
outlines  the  rationale  for  these  exclusions: 

♦ The  legislation  which  created  the  Treasure  Island  Development  Authority 
(AB699)  stipulated  that  the  housing  units  on  Treasure  Island  were  to  be 
considered  an  interim  use  and  at  the  end  of  the  useful  life  of  the  structures,  it 
requires  that  use  to  be  discontinued. 

♦ The  land  use  restrictions  placed  on  Treasure  Island  by  the  State  Lands 
Commission  (more  specifically  the  Tidelands  Trust),  and  on  Yerba  Buena 
Island  by  the  Bay  Conservation  and  Development  Commission,  via  the  San 
Francisco  Bay  Plan,  prohibit  or  severely  restrict  the  ability  to  develop  new 
residential  uses  on  either  Island,  but  allow  their  continued  use  for  25  -40 
years. 

♦ Thus  the  long-term  uses  of  these  parcels  are  unknown.  Accordingly,  it  is  not 
practical  to  adopt  a redevelopment  plan  for  those  areas  at  this  time.  In  fact,  it 
is  not  clear  the  housing  would  even  qualify  for  inclusion  in  the  Project  Area. 

The  CRL  requires  a redevelopment  agency  to  make  findings  that  the  inclusion 
of  property  is  necessary  for  redevelopment  because  redevelopment  could  not 
reasonably  be  accomplished  by  the  private  sector  alone.  The  Authority’s 
recent  transaction  with  the  John  Stewart  Company  suggests  that  reuse  of  the 
housing  can  be  accomplished  solely  through  private  sector  investment.  At  a 
minimum,  inclusion  of  the  housing  in  the  Project  Area  could  complicate  the 
Authority’s  ability  to  qualify  the  project  as  a whole  under  the  CRL. 


♦ In  addition,  under  California  Redevelopment  Law,  if  the  housing  units  were 
included  in  the  project  area,  and  units  were  removed  from  the  housing  stock 
(as  is  ultimately  required  under  AB699),  TIDA  would  likely  incur  an 
obligation  to  provide  replacement  housing  for  the  units  lost  to  redevelopment, 
even  though  the  loss  of  housing  was  compelled  as  matter  of  state  laws. 

♦ Based  on  planning  level  cost  estimates,  this  obligation  coupled  with  relocation 
costs  could  result  in  a cost  to  the  Authority  in  excess  of  $150  million.  This 
cost  far  exceeds  the  potential  tax  increment  that  would  be  derived  from  the 
units  if  they  were  included  in  the  project  and  represents  a significant  cost  for 
the  project  to  bear,  particularly  in  light  of  the  other  extraordinary  costs  (such 
as  seismic  improvements)  associated  with  redevelopment  of  the  Base. 

It  is  important  to  note  that  the  exclusion  of  the  housing  areas  from  the  project  area  does  not 
preclude  the  Authority  from  amending  the  Redevelopment  Plan  to  include  them  at  some  point  in 
the  future. 

Process.  As  noted  above,  should  the  Authority  endorse  the  Preliminary  Plan,  the  Plan  will  be 
submitted  to  the  Planning  Commission  for  approval  and  then  will  return  to  the  Authority  for 
acceptance.  Upon  adoption  by  the  Planning  Commission,  the  State  Board  of  Equalization,  the 
County  Assessor,  and  the  County  Controller  will  be  notified  that  the  Redevelopment  project  is 
being  considered.  In  addition,  subsequent  to  the  Plan  adoption,  work  will  begin  on  the 
Preliminary  Report.  This  is  a major  background  document  that  demonstrates  how  the  project 
area  qualifies  under  CRL  and  describes:  the  conditions  of  the  project  area  including 
demonstration  of  blight;  project  area  urbanization;  the  proposed  redevelopment  projects;  the 
proposed  method  of  financing  the  redevelopment  program;  and  how  the  proposed  projects  will 
alleviate  the  identified  blighting  conditions. 
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Resolution  No. 


ENDORSING  THE  PRELIMINARY  REDEVELOPMENT  PLAN  FOR  NAVAL 
STATION  TREASURE  ISLAND  AND  RECOMMENDING  SUBMITTAL  TO  THE 
PLANNING  COMMISSION  FOR  ADOPTION. 


WHEREAS,  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island  and 
Yerba  Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of 
America  (“the  Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment 
and  Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent 
amendments;  and, 

WHEREAS,  In  1995,  the  General  Services  Administration  and  the  Bureau  of  Land  Management 
determined  that  Yerba  Buena  Island  was  surplus  to  the  Federal  Government’s  needs  and  could  be 
transferred  to  the  administrative  jurisdiction  of  the  Department  of  Defense  under  the  Base 
Closure  and  Realignment  Act  of  1990  and  disposed  of  together  with  Treasure  Island;  and, 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97, 
authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 
corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a 
single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 
conversion  of  the  Base  for  the  public  interest,  convenience,  welfare  and  common  benefit  of  the 
inhabitants  of  the  City  and  County  of  San  Francisco;  and. 


I 


WHEREAS,  Under  the  Treasure  island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a 
redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base  upon 
approval  of  the  City’s  Board  of  Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  Tidelands  Trust,  vested  in  the  Authority  the  Authority  to  administer  the 
public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and 

WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  California  Redevelopment  Law  requires  that  the  Planning  Commission  formulate  a 
Preliminary  Plan  for  the  redevelopment  of  the  proposed  project  area;  and 

WHEREAS,  Staff  has  prepared  a preferred  Preliminary  Plan  attached  as  Exhibit  A which  meets 
the  requirements  of  California  Redevelopment  Law; 

NOW,  therefore  be  it  RESOLVED,  That  the  Authority  hereby  endorses  the  Preliminary  Plan  and 
recommends  that  said  plan  be  forwarded  to  the  San  Francisco  Planning  Commission  for 
Approval. 
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CERTIFICATE  OF  SECRETARY 


I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development,  a California  nonprofit  public  benefit  corporation,  and  that  the  above  Resolution 
was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a properly  noticed 
meeting  on  July  14,  1999. 


John  Elberling,  Secretary 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 
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for  the 

TREASURE  ISLAND/YERBA  BUENA  ISLAND 
REDEVELOPMENT  PROJECT 
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PRELIMINARY  PLAN 


For  the 

TREASURE  ISLAND/YERBA  BUENA  ISLAND 
REDEVELOPMENT  PROJECT 


Introduction 

This  is  the  Preliminary  Plan  (the  ‘'Preliminary  Plan”)  for  the  Treasure  Island^erba 
Buena  Island  Redevelopment  Project  (the  “Project”).  The  area  within  the  Project  (the 
“Project  Area”)  includes  a portion  of  the  properly  within  the  boundaries  of  the  Naval 
Station  Treasure  Island,  located  in  the  City  and  County  of  San  Francisco. 

This  Preliminary'  Plan  has  been  prepared  pursuant  to  the  provisions  of  the  Community 
Redevelopment  Law  (Health  and  Safety-  Code  Section  33000,  et  seq.)  (the  ‘’CRL”).  This 
Preliminary  Plan  conforms  with  the  general  provisions  for  the  preparation  of  a 
Preliminary-  Plan  contained  in  Sections  33322  to  33325  of  the  CRT.  e.xcept  as  modified 
by  special  legislation  pertaining  to  the  conversion  of  military'  bases  that  have  been 
ordered  closed  or  realigned  contained  in  Section  33492,  et  seq.  ("Military-  Base 
Conversion  Legislation”),  as  specifrcally  amended  for  Naval  Station  Treasure  Island  by 

the  Treasure  Island  Conversion  Act  of  1997  (Chapter  , Statutes  of  1997).  The 

Treasure  Island  Conversion  Act  of  1997  authorizes  the  Treasure  Island  Development 
Authority-  created  by  that  Act  (the  “Authority-”)  to  function  in  all  respects  as  a 
redevelopment  agency  under  the  CRL  for  Naval  Station  Treasure  Island. 

The  Military  Base  Conversion  Legislation  allows  for  the  adoption  of  this  Preliminary 
Plan  and  a final  redevelopment  plan  without  conformity'  with  or  findings  of  consistency 
with  the  applicable  general  plan  for  the  area  and  without  the  need  for  environmental 
review  pursuant  to  the  requirements  of  the  California  Environmental  Quality-  Act  (Public 
Resources  Code  Section  21000  et  seq.)  (“CEQA").  The  Militaiy  Base  Conversion 
Legislation  does  require  that  prior  to  implementation  of  any  redevelopment  activities  and 
expenditure  of  any  tax  increment  funds  allocated  from  the  project  area  for  expenses 
related  to  carrying  out  the  project,  the  legislative  body  must  adopt  the  finding  that  the 
redevelopment  plan  is  consistent  with  the  general  plan  of  the  community-,  including  the 
housing  element.  In  addition,  an  environmental  impact  report  for  the  redevelopment  plan 
must  be  certified  within  1 8 months  after  the  effective  date  of  the  ordinance  adopting  the 
plan,  and  until  such  an  EIR  is  certified,  all  project  activities  in  implementation  of  the  plan 
are  subject  to  environmental  review  under  CEQA.  The  application  of  the  foregoing 
provisions  will  be  determined  by  the  Authority  in  accordance  with  the  Militaiy-  Base 
Conversion  Legislation  prior  to  the  adoption  of  the  Redevelopment  Plan  for  the  Project 
Area. 

Description  of  the  Bound.\ries  of  the  Project  Are.\ 

The  boundaries  of  the  Project  Area  are  as  shown  on  the  Map  of  the  Project  Area,  which  is 
attached  hereto  as  Exhibit  A,  and  as  described  in  the  Description  of  the  Project  Area, 
which  is  attached  hereto  as  E.xhibit  B. 
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III. 


General  Statement  of  Proposed  Land  Uses 


As  a basis  for  the  redevelopment  of  the  Project  Area,  it  is  proposed  that,  in  general,  the 
land  uses  in  the  Project  Area  shall  be  residential,  commercial,  industrial  and  public  uses, 
including  interim  and  non-conforming  uses,  as  generally  contemplated  in  the  draft  Naval 
Station  Treasure  Island  Reuse  Plan  (the  “Draft  Reuse  Plan”),  as  implemented  in  more 
detail  consistent  with  the  Treasure  Island  Conversion  Act  of  1997,  and  the  major  goals 
and  policies  of  the  Draft  Reuse  Plan  set  forth  in  Exhibit  C hereto  (collectively  the 
“Implementation  Goals  and  Policies”). 

IV.  General  Statement  of  Proposed  Layout  of  Principal  Streets 

As  a basis  for  the  redevelopment  of  the  Project  Area,  it  is  proposed  that,  in  general,  the 
layout  of  principal  streets  be  as  generally  contemplated  in  the  Draft  Reuse  Plan,  as 
implemented  consistent  with  the  Implementation  Goals  and  Policies. 

Existing  streets  within  the  Project  Area  may  be  closed,  widened,  or  otherwise  modified, 
and  additional  streets  may  be  created  as  necessary  for  proper  pedestrian  or  vehicular 
circulation. 

V.  General  Statement  of  Proposed  Population  Densities 

Standards  for  population  densities  shall  be  consistent  with  the  densities  generally 
contemplated  in  the  Draft  Reuse  Plan,  as  implemented  in  more  detail  consistent  with  the 
Implementation  Goals  and  Policies. 

VI.  General  Statement  of  Proposed  Building  Intensities 

As  a basis  for  the  redevelopment  of  the  Project  Area,  it  is  proposed  that,  in  general, 
building  intensities  with  respect  to  (1)  the  percentage  of  ground  area  covered  by  buildings 
(land  coverage);  (2)  the  ratio  of  the  total  floor  area  for  all  stories  of  the  buildings  to  areas 
of  the  building  sites  (floor  area  ratio);  (3)  the  size  and  location  of  the  buildable  areas  on 
building  sites;  and  (4)  the  heights  of  buildings;  shall  be  consistent  with  the  land  use 
policies,  goals  and  objectives  of  the  Draft  Reuse  Plan,  as  implemented  in  more  detail 
consistent  with  the  Implementation  Goals  and  Policies. 

VII.  General  Statement  of  Proposed  Building  Standards 

As  a basis  for  the  redevelopment  of  the  Project  Area,  it  is  proposed  that  building 
standards  should  generally  conform  to  the  building  requirements  of  applicable  state 
statutes  and  local  codes. 

VIII.  Attainment  of  the  Purposes  of  the  California  Community 
Redevelopment  Law 

The  purposes  of  the  California  Community  Redevelopment  Law  would  be  attained  by  the 
proposed  redevelopment  through:  (1)  the  elimination  of  blighting  influences  and  the 
correction  of  environmental  deficiencies,  including,  among  others:  (i)  buildings  in  which 
it  is  unsafe  or  unhealthy  for  persons  to  live  or  work,  buildings  on  land  that,  when 
subdivided  or  when  infrastructure  is  installed,  would  not  comply  with  community 
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subdivision,  zoning  or  planning  regulations,  and  buildings  that,  when  built,  did  not 
conform  to  the  then-effective  building,  plumbing,  mechanical,  or  electrical  codes  adopted 
by  the  applicable  jurisdiction;  (ii)  factors  that  prevent  or  substantially  hinder  the 
economically  viable  reuse  or  capacity  of  buildings  or  areas;  (iii)  adjacent  or  nearby 
incompatible  and  uneconomic  land  uses;  (iv)  properties  currently  served  by  infrastructure 
that  do  not  meet  existing  adopted  utility  or  community  infrastructure  standards;  (v) 
properties  containing  hazardous  wastes  or  toxic  substances;  (2)  the  assembly  of  land  into 
parcels  suitable  for  modem,  integrated  development  with  improved  pedestrian  and 
vehicular  circulation;  (3)  the  replanning,  redesign,  reuse  and  redevelopment  of  areas 
which  are  stagnant  or  improperly  utilized;  (4)  the  strengthening  of  the  economic  base  of 
the  Project  Area  by  stimulating  new  investment;  (5)  the  provision  of  an  environment  for 
social  and  economic  growth;  (6)  the  expansion  and  improvement  of  housing  for  low-  and 
moderate-income  persons;  and  (7)  the  installation  of  new  or  replacement  of  existing 
public  improvements,  facilities,  and  utilities  in  areas  which  are  currently  inadequately 
served  with  regard  to  such  improvements,  facilities,  and  utilities. 

IX.  Consistency  with  the  Genefl\l  Plan 

This  determination  is  not  made  at  this  time  for  the  reasons  set  forth  in  the  third  paragraph 
of  Section  I of  this  Preliminary  Plan. 

X.  General  Impact  of  the  Project  upon  the  Residents  Thereof  and  upon 
Surrounding  Neighborhoods 

All  occupants  within  the  Project  Area  have  been  or  will  be  relocated  by  the  U.S. 
Department  of  Defense  in  connection  with  the  closure  of  Naval  Station  Treasure  Island. 
However,  the  Authority  will  lease,  on  an  interim  basis  from  the  Navy,  certain  housing 
facilities  adjacent  to  the  Project  Area  for  occupancy  by  residents. 

Because  proposed  activities  in  the  Project  Area  may  include  property  acquisition, 
demolition  of  structures,  the  installation  of  new  or  replacement  of  existing  public 
improvements,  and  the  replanning,  redesign,  reuse  and/or  redevelopment  of  land  for 
public  facilities  or  for  disposition  for  private  development,  the  impact  of  the  proposed 
Project  upon  residents  and  upon  surrounding  neighborhoods  of  the  Project  Area  may,  in 
general,  be  in  the  areas  of  traffic  circulation,  public  facilities  and  services,  environmental 
quality,  and  economic  development. 

The  impacts  of  the  Project  will  be  considered  in  detail  by  the  Authority  in  either:  (1)  the 
Project  Environmental  Impact  Report  to  be  prepared  in  connection  with  the  adoption  of 
an  ordinance  approving  a final  redevelopment  plan  for  this  Project  or  within  18  months  of 
adoption  of  such  ordinance,  as  determined  by  the  Authority;  or  (2)  for  any  redevelopment 
activity  proposed  prior  to  certification  and  approval  of  the  Project  Environmental  Impact 
Report,  in  the  environmental  document  to  be  prepared  prior  to  implementation  of  such 
redevelopment  activity. 
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Exhibit  A - Map  of  the  Project  Area 
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Exhibit  B - Legal  Description  of  the  Project  Area 
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Legal  Description  Forthcoming 
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Exhibit  C - Preliminary  Plan  Guidelines 
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The  Draft  Reuse  Plan  for  former  Naval  Station  Treasure  Island  (“Treasure  Island”), 
endorsed  by  the  City’s  Planning  Commission  and  Board  of  Supervisors  in  July  of  1996,  sets  forth 
broad  land  use  planning  objectives  and  polices  for  the  redevelopment  of  Treasure  Island.  The 
Redevelopment  Preliminary  Plan  Guidelines  (the  “Guidelines”)  provided  below  are  based  on  the 
polices  and  objectives  contained  in  the  draft  Reuse  Plan.  The  Guidelines  will  be  used  to  develop 
a final  Redevelopment  Plan  and  subsequent  Sub-Area  Specific  Plans  that  will  control  the  uses 
permitted  in  the  Project  Area,  the  construction  of  facilities  therein  and  other  matters  related  to  the 
physical  development  of  the  Project  Area. 

PRELIMINARY  PLAN  G UIDELINES 


I.  Land  Uses 

• Provide  a broad  mix  of  mutually  supportive,  publicly  oriented  attractions  at  Treasure  Island, 
emphasizing  marine-related,  recreational,  entertainment,  and  hospitality  uses. 

• Emphasize  uses  that  take  advantage  of  Treasure  Island’s  unique  position  in  the  center  of  the 
San  Francisco  Bay  and  its  outstanding  views.  Heighten  the  visibility  and  sense  of  immediacy 
between  Treasure  Island  and  the  rest  of  the  City. 

• Pursue  uses  that  will  enliven  the  water’s  edge  and  improve  public  access  to  the  Bay.  Ensure 
continuos  public  access  to  the  shoreline  edge. 

• Create  areas  for  active  and  passive  recreational  uses  such  as  ball  fields  and  other  recreational 
activities,  open  space,  trails,  and  other  park-like  amenities,  as  well  as  water-oriented 
recreational  activities. 

• Preserve  public  open  spaces  that  focuses  on  Treasure  Island’s  natural  features  and  island 
setting  and  which  provide  a sense  of  nature  and  visual  contrast  to  developed  portions  of 
Treasure  Island 

• Maintain  and  improve  the  quality  of  Treasure  Island’s  natural  environment,  including,  to  the 
extent  feasible,  the  development  of  wet  lands. 

• Encourage  the  preservation  of  buildings  with  historic  and/or  architectural  significance. 

• Permit  institutional  uses  that  are  compatible  with  the  Redevelopment  Plan  and  which  serve  a 
broad  range  of  public  purposes.  Focus  institutional  uses  on  the  reuse  of  existing  specialized 
facilities. 
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II.  Economic  Development 

• Promote  activities  that  will  create  new  jobs  and  contribute  to  the  economic  vitality  of  the  City 
and  the  region. 

• Purse  development  that  will  generate  sufficient  revenues  to  pay  for  necessary  improvements 
to  Treasure  Island. 

• Allow  for  flexibility  in  acceptable  land  uses  to  adapt  to  changing  market  conditions  and 
changes  in  technology. 

• Ensure  the  broad  participation  of  minority,  women-owned,  local  and  disadvantaged 
businesses  in  all  facets  of  the  implementation  of  the  Redevelopment  Plan. 

• Foster  economic  development  opportunities  for  homeless  service  providers  that  will  give 
them  a stake  in  the  successful  redevelopment  of  Treasure  Island. 

• Encourage  interaction  among  economic  activities  to  promote  economic  self-sufficiency. 

III.  Transportation. 

• Attempt  to  minimize  increases  in  automobile  traffic  on  the  San  Francisco-Oakland  Bay 
Bridge,  particularly  during  peak  weekday  and  weekend  periods. 

• Encourage  uses  that  can  be  supported  by  mass  and/or  public  transit,  particularly  water-borne 
transportation. 

• Establish  coordinated  local  and  regional  transit  plans  for  providing  access  to  Treasure  Island, 
and  coordinate  new  development  with  existing,  new  and  anticipated  transportation  systems. 

• Establish  water  transportation  connections  to  the  rest  of  the  region.  Promote  a regional 
system  of  ferry  landings  that  are  accessible  by  diverse  travel  modes. 

• Encourage  the  use  of  water  taxis  to  support  regularly  scheduled  ferries. 

• Develop  safe,  attractive,  pedestrian  friendly  multi-modal  system  of  streets,  walk  ways  and 
bike  paths  that  can  accommodate  bicycle  and  pedestrian  traffic  along  with  shuttles,  transit 
buses  and  automobiles.  Consider  innovative,  non-traditional,  means  of  circulating  people 
throughout  Treasure  Island. 

IV.  Interim  Uses 

• Permit  interim  uses  that  maintain  flexibility,  and  facilitate  and  are  compatible  with  long-term 
reuse. 
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• Focus  interim  reuse  on  existing  structures  that  can  feasibly  be  operated  in  compliance  with 
applicable  laws  and  in  a manner  and  for  a term  consistent  with  the  long-term  redevelopment 
of  Treasure  Island. 

• Minimize  life-safety  hazards  from  existing  buildings  by  requiring  structures  to  meet  the 
FEMA-178  life-safety  standard  whenever  feasible. 

V.  Infrastructure  and  other  Base-Wide  Improvements. 

• Cause  new  development  to  address  seismic  hazards. 

• Phase-in  seismic  reinforcements  to  the  perimeter  of  Base  and  the  causeway  and  long-term 
utility  and  other  infrastructure  improvements  in  conjunction  with  long-term  development. 

• Utilize  existing  infrastructure  to  the  extent  feasible  to  foster  economic  development. 

• Ensure  that  hazardous  substances  are  adequately  characterized  and  remediated. 

• Maximize  utilization  of  federal  funds  to  complete  remediation  consistent  with  the 
Redevelopment  Plan. 

• Coordinate  the  phasing  of  clean-up  with  areas  of  anticipated  interim  reuse  and  long-term 
redevelopment. 

• Cause  new  development  to  comply  with  applicable  laws,  including  disability  access  laws. 

• Develop  Base-wide  accessibility  programs  and  improvements. 

• Promote  innovations  in  sustainable  development  and  resource  management. 

• Incorporate  environmentally  sensitive  building  and  street  designs  and  undertake 
improvements  that  will  promote  energy  conservation  and  efficiency. 

• Pursue  using  wet  lands  to  treat  storm-water  run-off 

• Minimize  noise  and  adverse  visual  impacts  from  the  Bay  Bridge,  institutional  users  and  other 
uses  on  Treasure  Island. 

IV.  Community  and  Social  Services;  Public  Safety. 

• To  the  extent  consistent  with  long-term  redevelopment  and  permitted  by  applicable  laws, 
support  the  use  of  existing  housing  by  a broad  range  of  persons,  reflecting  the  socioeconomic 
and  cultural  diversity  of  the  San  Francisco  Bay  Area. 

• Provide  community  facilities  and  essential  public  services  for  Treasure  Island’s  residents, 
visitors  and  businesses. 

• Address  homeless  needs  identified  in  San  Francisco’s  Continuum  of  Care  as  part  of  a 
balanced  overall  plan  in  accord  with  federal  base  closure  regulations. 
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Include  services  for  the  homeless  through  a combination  of  programs,  including  transitional 
housing,  job  training  and  economic  development  opportunities. 

Grant  job-ready  homeless  and  economically  disadvantaged  persons  access  to  employment 
opportunities.  Individualize  job-training  programs  to  the  specific  needs  of  employers. 

Ensure  the  provisions  of  adequate  public  safety  services  such  as  police,  fire,  and  emergency 
medical  services  for  Treasure  Island. 

Prepare  and  refine  emergency  response  plans  for  Treasure  Island. 

Encourage  collaborations  between  institutional  users  and  service  providers  to  reduce  costs  for 
facilities  and  services. 
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TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No. 


Meeting  of  July  14, 1999 


Subject:  First  Amendment  to  Contract  with  Rubicon  Enterprises  Inc.  for  groundskeeping  and 
landscape  maintenance  services  requiring  contractor  to  certify  its  eligibility  to  receive  federal 
funds 

Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Eila  Arbuckle,  Finance  Manager 
274-0660 


SUMMARY  OF  PROPOSED  ACTION 

Amend  contract  with  Rubicon  Enterprises  Inc.  to  include  a paragraph  requiring  the  Contractor  to 
certify  its  eligibility  to  receive  Federal  funds 


DISCUSSION 

All  contracts  that  involve  more  than  $100,000  in  Federal  funds  must  include  a provision 
requiring  contractors  to  certify  that  they  are  not  suspended  or  debarred  from  Federal  contracts. 
The  U.S.  Navy  is  expected  to  reimburse  the  Authority  more  than  $100,000  for  landscaping 
services  provided  by  Rubicon  Enterprises  Inc.  as  required  by  the  Authority’s  agreement  with  the 
Navy.  This  required  contract  provision  was  not  included  in  the  City’s  standard  contracting 
language  in  March  1999  when  the  Authority’s  contract  with  Rubicon  was  prepared.  This 
amendment  will  assure  the  Authority’s  compliance  with  Federal  grant  requirements. 


RECOMMENDATION 

Staff  recommend  approval  of  the  contract  revision. 


Resolution  No. 


AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  EXECUTE  A FIRST 
AMENDMENT  TO  THE  AGREEMENT  WITH  RUBICON  ENTERPRISES,  INC.  FOR 
LANDSCAPING  AND  GROUNDS  MAINTENANCE  SERVICES  ON  TREASURE  AND 
YERBA  BUENA  ISLANDS  TO  INCLUDE  A PARAGRAPH  REQUIRING  THE 
CONTRACTOR  TO  CERTIFY  ITS  ELIGIBILITY  TO  RECEIVE  FEDERAL  FUNDS. 


WHEREAS,  It  is  necessary  to  provide  landscaping  and  grounds  maintenance  services  to  fulfill 
the  requirements  of  the  Authority’s  contract  with  the  United  States  Navy  for  caretaker  services 
on  former  Naval  Station  Treasure  Island,  and  to  promote  public  health  and  safety  on  Treasure 
Island  and 

WHEREAS,  The  Authority  at  a properly  noticed  meeting  on  March  10,  1999  authorized  the 
Executive  Director  to  execute  an  agreement  with  Rubicon  Enterprises  Inc.  to  provide  such 
services  for  the  period  March  1,  1999  through  February  29,  2000;  and 

WHEREAS,  A portion  of  the  fees  paid  to  the  Contractor  under  its  Agreement  with  the  Authority 
will  be  provided  by  a grant  to  the  Authority  from  the  U.S.  Navy;  and 

WHEREAS,  the  Federal  government  requires  that  recipients  and  subrecipients  of  Federal  funds 
certify  that  they  are  not  suspended,  debarred,  or  otherwise  excluded  from  participation  in  Federal 
assistance  programs;  and 


NOW,  therefore  be  it  RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director 
to  execute  a first  amendment  to  the  contract  with  Rubicon  Enterprises,  Inc.  for  groundskeeping 
and  landscaping  services  on  former  naval  base  Treasure  Island  to  include  a paragraph  requiring 
the  Contractor  to  certify  that  it  is  not  excluded  from  participation  in  federal  assistance  programs. 


CERTIFICATE  OF  SECRETARY 


I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a 
properly  noticed  meeting  on  July  14,  1999. 


John  Elberling,  Secretary 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 
TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 

FIRST  AMENDMENT 


THIS  AMENDMENT  is  made  this  fifteenth  day  of  July  1999,  in  the  City  and  County  of  San 
Francisco,  State  of  California,  by  and  between  Rubicon  Enterprises,  Inc.,  hereinafter  referred 
to  as  "Contractor,"  and  the  Treasure  Island  Development  Authority,  hereinafter  referred  to  as 
"Authority,"  acting  by  and  through  its  Executive  Director. 

RECITALS 

WHEREAS  the  Authority  and  Contractor  have  entered  into  the  Agreement  (as  defined  below); 
and 

WHEREAS  the  Authority  and  Contractor  desire  to  modify  the  Agreement  on  the  terms  and 
conditions  set  forth  herein; 

NOW,  THEREFORE,  Authority  and  Contractor  agree  as  follows: 

1 . Definitions.  The  following  definitions  shall  apply  to  this  Amendment: 

(a)  Agreement.  The  term  “Agreement”  shall  mean  the  Agreement  dated  March  10, 
1999  between  the  Contractor  and  Authority,  as  amended  by  this  First 
Amendment,  dated  July  15,  1999. 

(b)  Other  Terms.  Terms  used  and  not  defined  in  this  Amendment  shall  have  the 
meanings  assigned  to  such  terms  in  the  Agreement. 

2.  Modifications  to  the  Agreement.  The  Agreement  is  hereby  modified  to  add  Section  48 
as  follows: 

48.  Eligibility  to  Receive  Federal  Funds 

If  Contractor  claims  or  receives  payment  from  the  Authority  for  a service, 
reimbursement  for  which  is  later  disallowed  by  the  State  of  California  or  United 
States  Government,  Contractor  shall  promptly  refund  the  disallowed  amount  to  the 
Authority  upon  the  Authority’s  request.  At  its  option,  the  Authority  may  offset  the 
amount  disallowed  from  any  payment  due  or  to  become  due  to  Contractor  under  this 
Agreement  or  any  other  Agreement. 

By  Executing  this  Agreement,  Contractor  certifies  that  Contractor  is  not  suspended, 
debarred,  or  otherwise  excluded  from  participation  in  federal  assistance  programs. 
Contractor  acknowledges  that  this  certification  of  eligibility  to  receive  federal  funds 
is  a material  term  of  the  Agreement. 


3.  Legal  Effect.  Except  as  expressly  modified  by  this  Agreement,  all  of  the  terms  and 
conditions  of  the  Agreement  shall  remain  unchanged  and  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  Contractor  and  Authority  have  executed  this  Amendment  as  of  the 
date  first  referenced  above. 


AUTHORITY 


CONTRACTOR 


Recommended  by: 


Rubicon  Enterprises  Incorporated 


Annemarie  Conroy,  Executive  Director 
Treasure  Island  Development  Authority 


by 

Rick  Aubry,  President 
Rubicon  Enterprises  Inc. 
FEIN:  69-035815 


Approved  as  to  form 


Louise  H.  Rerme 
City  Attorney 


By 

Deputy  City  Attorney 


Approved: 


Edwin  M.  Lee 
Director  of  Purchasing 


Approved: 


Steven  D.  Nelson 

Director  of  Administrative  Services 

(required  if  original  contract  or  original  plus  this  amendment  exceeds  $50,000) 


TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No. 
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Meeting  of  July  14,  1999 
Meeting  of  March  10, 1999 


Subject:  Request  for  Proposals  to  Operate  Weekend  Public  Market  on  Treasure  Island 

Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Eila  Arbuckle,  Finance  Manager 
Daniel  Hwang,  Development  Specialist 
274-0660 


SUMMARY  OF  PROPOSED  ACTION 

Authorize  issuance  of  Request  for  Proposals  for  the  operation  a weekend  public  market  on 
Treasure  Island. 


DISCUSSION 

In  December  1998,  the  Authority  issued  a Use  Permit  for  the  operation  of  a public  flea  market 
each  Sunday  on  Treasure  Island.  This  market  has  proven  to  be  successful  and  has  stimulated 
inquiries  from  other  potential  public  market  operators.  The  issuance  of  a Request  for  Proposals 
(RFP)  for  weekend  public  markets  will  initiate  a public,  competitive  process  to  assure  that  the 
lease  of  the  public  market  site  meets  the  Authority’s  obligations  for  full  public  access  to  leasing 
opportunities  and  to  assure  that  the  Authority  secures  the  highest  rate  of  return  on  the  public 
market  lease. 


RECOMMENDATION 

Staff  recommend  approval  of  the  issuance  of  an  RFP  for  a Weekend  Public  Market. 


AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  ISSUE  A REQUEST 
FOR  PROPOSALS  TO  OPERATE  WEEKEND  PUBLIC  MARKETS  ON 
TREASURE  ISLAND. 


WHEREAS,  former  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island 
and  Yerba  Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of 
America  (“the  Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment 
and  Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent 
amendments;  and, 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97, 
authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 
corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a 
single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 
conversion  of  the  Base  for  the  public  interest,  convenience,  welfare  and  common  benefit  of  the 
inhabitants  of  the  City  and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a 
redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base  upon 
approval  of  the  City’s  Board  of  Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  Tidelands  Trust,  vested  in  the  Authority  the  Authority  to  administer  the 
public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and 

WHEREAS,  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private  ownership, 
generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and  encourages 
public-oriented  uses  of  Trust  property  that,  among  other  things,  attract  people  to  the  waterfront, 
promote  public  recreation,  protect  habitat  and  preserve  open  space;  and 

WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  the  Authority  has  promulgated  rules  and  procedures  to  assure  that  leasing  activities 
are  conducted  in  a manner  that  provides  maximum  open  and  free  competition  and  assures  that 
Disadvantaged  Business  Enterprises  (DBEs),  of  which  minority  and  women  owned  business 
enterprises  are  included,  and  Local  Business  Enterprises  (LBEs)  have  the  maximum  feasible 
opportunity  to  participate  in  leases  of  real  property;  and, 

WHEREAS,  the  Authority  wishes  to  lease  a site  on  Treasure  Island  for  purpose  of  weekend 
public  markets  that  will  generate  revenues  for  the  Authority  and  promote  Treasure  Island  as  a 
weekend  recreational  destination; 


Now,  therefore  be  it  RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director 
of  the  Project  to  issue  a Request  for  Proposals  to  operate  a weekend  public  market  on  Treasure 
Island,  substantially  in  the  form  of  the  Request  for  Proposals  attached  hereto  as  Exhibit  A. 


CERTIFICATE  OF  SECRETARY 


I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a 
properly  noticed  meeting  on  July  14,  1999. 


John  Elberling,  Secretary 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


Request  for  Proposals  for 
WEEKEND  PUBLIC  MARKETS 
July  15, 1999 


Pre-proposal  Conference:  August  9, 1999, 11:00  a.m. 
Deadline  For  Submission:  August  27,  1999,  3:00  p.m. 


City  and  County  of  San  Francisco 
Hon.  Willie  L.  Brown,  Jr.  Mayor 

Treasure  Island  Development  Authority 
John  Elberling,  Vice  Chair 
William  Eazande 
Gerald  Green 
Anne  Halsted 
James  Morales 
Douglas  Wong 


Annemarie  Conroy 
Executive  Director 
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I. 


Introduction 


The  Treasure  Island  Development  Authority  (“Authority”),  designated  by  the  City  and 
County  of  San  Francisco  (“City”)  as  the  Local  Reuse  Authority  for  former  Naval  Station 
Treasure  Island,  seeks  qualified  firms  or  individuals  to  operate  a weekly,  outdoor  public 
market,  or  markets,  on  Treasure  Island.  The  Authority  seeks  weekend  (Sunday  and/or 
Saturday)  outdoor  market  (s)  featuring  antiques,  collectibles,  fresh  produce  and  flowers 
and  other  quality  merchandise  that  would  promote  Treasure  Island  as  a weekend 
recreational  destination  for  San  Francisco  and  Bay  Area  residents. 

The  Authority  will  lease  the  public  market  site  to  the  selected  entity  for  use  on  each 
Sunday  and/or  Saturday  for  one  year  for  the  purpose  of  operating  a public  market.  The 
Authority  will  consider  including  options  for  up  to  two  (2)  one-year  lease  renewals. 

The  site  is  approximately  270,000  sq.  ft  and  is  adjacent  to  Treasure  Island’s  western 
shore,  which  is  open  to  the  public  on  weekends.  The  site  could  accommodate  more  than 
200  vendors  with  booths  approximately  10’  x 10’.  The  site  could  accommodate  parking 
for  up  250  vehicles.  Additional  parking  areas  also  are  available  for  lease  for  weekend  use. 

The  Public  Market  Lessee  will  be  responsible  for  recruiting,  selecting  and  managing 
vendors,  assuring  parking  controls,  and  providing  necessary  public  amenities  such  as 
food  and  beverage  vendors  and  portable  toilets.  The  Contractor  also  will  be  responsible 
for  trash  collection  and  basic  clean  up  of  the  public  market  site  at  the  close  of  each  market 
day. 


II.  Opportunity  to  Operate  a Public  Market  on  Treasure  Island 

This  description  of  the  opportunity  to  operate  a weekend  public  market  on  Treasure 
Island  is  a general  guide  and  is  not  intended  to  be  a complete  list  of  all  activities  and 
operations  that  may  be  permitted  by  the  Authority.  The  following  are  the  minimum 
activities  assumed  necessary  to  the  successful,  ongoing  operation  of  weekend  public 
markets  on  Treasure  Island.  Proposers  are  encouraged  to  propose  a full  scope  of  public 
market  activities  that  in  their  experience  will  stimulate  visitor  interest  in  Treasure  Island. 

• Operate  public  markets  on  Treasure  Island  every  weekend  (Sunday  and/or 
Saturday).  To  the  extent  that  suitable  indoor  space  is  available,  the  Authority  will 
make  such  space  available  to  the  market  operator  when  inclement  weather  limits 
operation  of  outdoor  markets. 

• Secure  vendors  of  (1)  high  quality  antiques,  collectibles  and  other  merchandise 
and  (2)  food  and  beverage  services  to  participate  in  public  markets  every  Sunday 
and/or  Saturday  throughout  the  year 

• Establish  an  ongoing  advertising  and  marketing  program  to  promote  the  Treasure 
Island  Public  Market  to  San  Francisco  and  Bay  Area  residents. 
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Provide  all  management  and  services  required  to  support  outdoor  public  markets, 
including,  but  not  limited  to,  traffic  and  parking  control,  security,  and  public 
amenities,  including  portable  toilet  facilities. 


III.  Site  Description 

A.  The  site  available  for  lease  is  outlined  on  the  Site  Map,  III  C and  comprises 
approximately  270,000  s.f.  The  site  includes  two  parcels;  the  first  bounded  by 
Avenue  C,  California  Avenue,  Avenue  B,  and  Fourth  Street;  the  second  parcel 
includes  the  area  north  of  Fourth  Street  and  south  of  the  Star  Barracks. 

B.  Available  Utility  Services.  Site  has  electrical  and  water  service. 

C.  Site  Map 


\ Public  Market 
Location 
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IV.  Submission  Requirements 


A.  Time  and  Place  for  Submission  of  Proposals 

Proposals  must  be  received  by  3:00  p.m.,  Friday  August  27,  1999.  Proposers 
shall  submit  five  copies  in  a sealed  envelope  clearly  marked  Treasure  Island 
Public  Market  Proposal.  Proposals  that  are  submitted  by  fax  will  not  be  accepted. 
Proposals  may  be  mailed  or  delivered  to; 

Treasure  Island  Development  Authority 
Attention:  Daniel  Hwang,  Development  Specialist 
Treasure  Island,  Building  One,  2"*^  Floor 
410  Avenue  of  Palms 
San  Francisco,  CA  94130 

B.  Format  and  Content  of  Proposals 

Responses  to  this  RFP  must  include  the  following  information,  in  the  order 
specified  below: 

1.  Introduction  and  Executive  Summary  (up  to  2 pages).  Submit  a letter  of 
introduction  and  executive  summary  of  the  proposal.  A person  authorized 
by  the  Proposer  to  obligate  the  Proposer  to  perform  the  commitments 
contained  in  the  proposal  must  sign  the  letter.  Submission  of  the  letter 
will  constitute  a representation  by  the  Proposer  that  the  Proposer  is  willing 
and  able  to  perform  the  commitments  contained  in  the  proposal. 

2.  Project  Approach  (up  to  3 pages):  Describe  the  services  and 

activities  that  Proposer  proposes  to  provide  to  the  Authority.  Include  the 
following  information; 

a.  Overall  scope  of  market  activities 

b.  Identification  of  vendors,  the  type  and  quality  of  goods  to  be  sold 
and  each  vendor’s  experiences  with  public  markets 

c.  An  outline  of  the  marketing/advertising  program  the  Proposer  will 
undertake  to  market  the  Treasure  Island  Public  Market  to  San 
Francisco  and  Bay  Area  residents 

d.  Identify  opportunities  for  San  Francisco  residents,  especially 
economically  disadvantaged  residents,  to  participate  in  the  public 
market  as  vendors  or  employees.  A description  of  the  Job  Broker 
program  operated  by  the  Treasure  Island  Homeless  Development 
Initiative  (TIHDI)  is  included  as  Appendix  E. 
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3.  Qualifications  (up  to  2 pages). 

a.  Name,  address,  and  telephone  number  of  a contact  person; 

b.  A brief  description  of  the  Proposer,  as  well  as  how  any  joint 
venture  or  association  would  be  structured; 

c.  Previous  experience  in  operating  public  markets,  and  descriptions 

of  no  more  than  four  public  market  projects,  including  the 

marketing/advertising  program  (s)  for  each;  and 

d.  A description  of  the  investment  in  the  Treasure  Island  Public 
Market  the  Proposer  will  make  including  identification  of  source  of 
funds  and  first  year’s  operating  budget  and  pro  formas. 

4.  References  from  the  following  (up  tol  page  each) 

a.  Bank 

b.  Public  Market  Sponsor 

c.  Participating  Vendor 

d.  Landlord 

5.  Fee  Proposal 

The  Authority  intends  to  award  the  lease  to  the  Proposer  that  it  considers 
will  provide  the  best  overall  services.  The  Authority  reserves  the  right  to 
accept  other  than  the  highest  lease  rate  and  to  reject  any  proposals  that  are 
not  responsive  to  this  request.  Please  provide  a lease  proposal  that  states  a 
guaranteed,  monthly  base  rent  to  the  Authority  and  proposes  lease  rate 
adjustments  for  use  of  interior  space  and  additional  parking  areas.  In 
addition,  the  Authority  also  will  consider  proposals  for  percentage  rent. 


V.  Evaluation  and  Selection  Criteria 
A.  Selection  Criteria 

A selection  committee  comprised  of  City  employees  and  others  with  expertise  in 
Treasure  Island  and  facility  leasing  will  evaluate  the  proposals.  The  Authority 
intends  to  evaluate  the  proposals  generally  in  accordance  with  the  criteria 
itemized  below. 

1.  Project  Approach  (up  to  45  points) 

a.  Overall  scope  of  market  activities 

b.  Number  of  vendors 

c.  Quality  and  diversity  of  goods  offered  for  sale 

d.  Number  of  days  of  operation 
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e.  Opportunities  for  San  Francisco  residents  to  participate  as  vendors 
or  employees. 

f Marketing  / Advertising  Program 

2.  Previous  experience  in  operating  and  managing  public  markets  (up  to 
20  points) 

3.  Revenues  to  the  Authority  (up  to  35  points) 

4.  Bonus  points  will  be  awarded  to  qualified  DBFs  and  LBEs  as  provided  in 
Section  VIII. B. 


VI.  Schedule 


A.  Pre-Proposal  Conference 

Proposers  are  encouraged  to  attend  a pre-proposal  conference  on  August  9,  1999 
at  11:00  a.m.  at  the  Treasure  Island  Project  Office,  Treasure  Island,  Building 
One,  Second  Floor,  410  Avenue  of  Palms,  San  Francisco,  CA  94130. 

The  Authority  will  keep  a record  of  all  parties  who  request  and  receive  copies  of 
the  RFP.  Any  requests  for  information  concerning  the  RFP  made  before  or  after 
the  pre-proposal  conference,  must  be  submitted  in  writing  (attention  Daniel 
Hwang,  Development  Specialist)  and  any  substantive  replies  will  be  issued  as 
written  addenda  to  all  parties  who  have  requested  and  received  a copy  of  the  RFP 
from  the  Authority.  Questions  raised  at  the  pre-proposal  conference  may  be 
answered  orally.  If  any  substantive  new  information  is  provided  in  response  to 
questions  raised  at  the  pre-proposal  conference,  it  also  will  be  memorialized  in  a 
written  addendum  to  this  RFP  and  will  be  distributed  to  all  parties  that  received  a 
copy  of  the  RFP.  No  questions  or  requests  for  interpretation  will  be  accepted  after 
August  15, 1999. 

B.  Schedule  for  Selecting  Lessee 


Proposal  Phase 

RFP  is  advertised  and  issued  by  the  Authority 

Pre-proposal  conference 

Deadline  for  submission  of  written  questions 
or  requests  for  clarification 

Proposals  due 

Evaluation  of  Proposals  by  Selection 
Committee 


Date 

July  15,  1999 
August  9,  1 999 

August  15,  1999 
August  27,  1999 

August  28  - September  3 
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B.  Schedule  for  Selecting  Lessee  (continued  from  page  6) 


) 


Presentation  of  recommended  Lessee  to 
Authority 


September  8,  1999 


Consideration  by  Authority  of  staff 
recommendation  and  award  of  exclusive 
negotiating  rights 


September  8,  1999 


Lease  Award  by  Authority 


October  13,  1999 


C.  Contract  Award 

The  Authority  will  select  a Proposer  with  whom  staff  shall  commence  contract 
negotiations.  The  selection  of  any  proposal  shall  not  imply  acceptance  by  the 
Authority  of  all  terms  of  the  Proposal,  which  may  be  subject  to  further  negotiation 
and  approvals  before  the  Authority  may  be  legally  bound  thereby.  If  a satisfactory 
contract  cannot  be  negotiated  in  a reasonable  time,  the  Executive  Director  of  the 
Authority,  in  her  sole  discretion,  may  terminate  negotiations  with  the  highest 
ranked  Proposer  and  begin  contract  negotiations  with  the  next  highest  ranked 
Proposer. 


VII.  Terms  and  Conditions  for  Receipt  of  Proposals 

A.  Errors  and  Omissions  in  REP 

Proposers  are  responsible  for  reviewing  all  portions  of  this  REP.  Proposers  are  to 
promptly  notify  the  Authority,  in  writing,  if  the  Proposer  discovers  any  ambiguity, 
discrepancy,  omission,  or  other  error  in  the  REP.  Any  such  notification  should  be 
directed  to  the  Authority  promptly  after  discovery,  but  in  no  event  later  than  five 
(5)  working  days  prior  to  the  date  for  receipt  of  proposals.  Modifications  and 
clarifications  will  be  made  by  addenda  as  provided  below. 

B.  Inquiries  Regarding  RFP 

Inquiries  regarding  the  REP,  other  than  inquiries  at  the  pre-proposal  conference, 
and  all  notifications  of  an  intent  to  request  written  modification  or  clarification  of 
the  REP,  must  be  directed  to: 


Daniel  Hwang,  Development  Specialist 
Treasure  Island  Development  Authority 
Treasure  Island,  Building  One,  Second  Floor 
410  Avenue  of  Palms 
San  Francisco,  CA  94130 
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C.  Addenda  to  RFP 

The  Authority  may  modify  the  RPP,  prior  to  the  proposal  due  date,  by  issuing 
written  addenda.  Addenda  will  be  sent  via  regular,  first  class  U.S.  mail  to  the  last 
known  business  address  of  each  firm  listed  with  the  Authority  as  having  received 
a copy  of  the  RPP  for  proposal  purposes.  The  Authority  will  make  reasonable 
efforts  to  notify  Proposers  in  a timely  manner  of  modifications  to  the  RFP. 
Notwithstanding  this  provision,  the  Proposer  shall  be  responsible  for  ensuring  that 
its  proposal  reflects  any  and  all  addenda  issued  by  the  Authority  prior  to  the 
proposal  due  date  regardless  of  when  the  proposal  is  submitted.  Therefore,  the 
Authority  recommends  that  the  Proposer  call  the  Authority  before  submitting  its 
proposal  to  determine  if  the  Proposer  has  received  all  addenda. 

D.  Term  of  Proposal 

Submission  of  a proposal  signifies  that  the  proposed  services  and  prices  are  valid 
for  120  calendar  days  from  the  proposal  due  date  and  that  the  quoted  prices  are 
genuine  and  not  the  result  of  collusion  or  any  other  anti-competitive  activity. 

E.  Revision  of  Proposal 

A Proposer  may  revise  a proposal  on  the  Proposer’s  own  initiative  at  any  time 
before  the  deadline  for  submission  of  proposals.  The  Proposer  must  submit  the 
revised  proposal  in  the  same  manner  as  the  original.  A revised  proposal  must  be 
received  on  or  before  the  proposal  due  date.  In  no  case  will  a statement  of  intent  to 
submit  a revised  proposal,  or  commencement  of  a revision  process,  extend  the 
proposal  due  date  for  any  Proposer.  At  any  time  during  the  proposal  evaluation 
process,  the  Authority  may  require  a Proposer  to  provide  oral  or  written 
clarification  of  its  proposal.  The  Authority  reserves  the  right  to  make  an  award 
without  further  clarifications  of  proposals  received. 

F.  Errors  and  Omissions  in  Proposal 

Failure  by  the  Authority  to  object  to  an  error,  omission,  or  deviation  in  the 
proposal  will  in  no  way  modify  the  RFP  or  excuse  the  vendor  from  full 
compliance  with  the  specifications  of  the  RFP  or  any  contract  awarded  pursuant  to 
the  RFP. 

G.  Financial  Responsibility 

The  Authority  accepts  no  financial  responsibility  for  any  costs  incurred  by  a firm 
in  responding  to  this  RFP.  Submissions  of  the  RFP  will  become  the  property  of 
the  Authority  and  may  be  used  by  the  Authority  in  any  way  deemed  appropriate. 

H.  Sunshine  Ordinance 

In  accordance  with  S.F.  Administrative  Code  Section  67.24(e),  contractors’  bids, 
responses  to  RFP’s  and  all  other  records  of  communications  between  the 
Authority  and  persons  or  firms  seeking  contracts  shall  be  open  to  inspection 
8 


ol  ii)09t>bA 

'in  '.’flffi  vjnadt'iA  adl' 
iinv\  iijnsbbR  rtaJlnv; 

*thr,  n’*/'onci 
ii'A  irt  vqr-a  ft 

• !'•  ' -It  -T( 

, r.'.;  : i;.'  ■ I'ltl:  fno^. 

;■  1 .f/'KjOiq  g!t 

.•*.  ’'■'jf-'  I ■ i:;£i>quiq 

..(•■'  1 ' 7;n*:>rft  fA 

. ■ . '...  •:  ' Iii,*oqrnq 

, 1 .|on‘3  lo  m ioT 

L.i\  ; rl'-.:  'I'  i -01 

’ ' -h'un'.',:! 


''  t .*■■.  ..Vv 


i.i.M, 


>■  J-"  J 

..-O'i'i-A 


immediately  after  a contract  has  been  awarded.  Nothing  in  this  provision  requires 
the  disclosure  of  a private  person’s  or  organization’s  net  worth  or  other 
proprietary  financial  data  submitted  for  qualification  for  a contract  or  other 
benefits  until  and  unless  that  person  or  organization  is  awarded  the  contract  or 
benefit.  Information  provided  which  is  covered  by  this  paragraph  will  be  made 
available  to  the  public  upon  request. 

I.  Public  Access  to  Meetings  and  Records 

If  a Proposer  is  a non-profit  entity  that  receives  a cumulative  total  per  year  of  at 
least  $250,000  in  City-funds  or  City-administered  funds  and  is  a non-profit 
organization  as  defined  in  Chapter  12L  of  the  San  Francisco  Administrative  Code, 
the  Proposer  must  comply  with  the  reporting  requirements  of  that  Chapter.  The 
Proposer  must  include  in  its  Proposal  (1)  a statement  describing  its  efforts  to 
comply  with  the  Chapter  12L  provisions  regarding  public  access  to  Proposer’s 
meetings  and  records,  and  (2)  a summary  of  all  complaints  concerning  the 
Proposer’s  compliance  with  Chapter  12L  that  were  filed  with  the  City  in  the  last 
two  years  and  deemed  by  the  City  to  be  substantiated.  The  summary  shall  also 
describe  the  disposition  of  each  complaint.  If  no  such  complaints  were  filed,  the 
Proposer  shall  include  a statement  to  that  effect.  Failure  to  comply  with  the 
reporting  requirements  of  Chapter  12L  or  material  misrepresentation  in  Proposer’s 
Chapter  12L  submissions  shall  be  grounds  for  rejection  of  the  Proposal  and/or 
termination  of  any  subsequent  Agreement  reached  on  the  basis  of  the  Proposal. 

J.  Reservations  of  Rights  by  the  Authority 

The  issuance  of  this  RFP  does  not  constitute  an  agreement  by  the  Authority  that 
any  contract  will  actually  be  entered  into  by  the  Authority.  The  Authority 
expressly  reserves  the  right  at  any  time  to: 

1.  Waive  or  correct  any  defect  or  informality  in  any  response,  proposal,  or 
proposal  procedure; 

2.  Reject  any  or  all  proposals; 

3.  Reissue  a Request  for  Proposals; 

4.  Prior  to  submission  deadline  for  proposals,  modify  all  or  any  portion  of 
the  selection  procedures,  including  deadlines  for  accepting  responses,  the 
specifications  or  requirements  for  any  materials,  equipment  or  services  to 
be  provided  under  this  RFP,  or  the  requirements  for  contents  or  format  of 
the  proposals; 

5.  Procure  any  materials,  equipment  or  services  specified  in  this  RFP  by  any 
other  means;  or 

6.  Determine  that  no  project  will  be  pursued. 

L.  No  Waiver 

No  waiver  by  the  Authority  of  any  provision  of  this  RFP  shall  be  implied  from 
any  failure  by  the  Authority  to  recognize  or  take  action  on  account  of  any  failure 
by  a Proposer  to  observe  any  provision  of  this  RFP. 
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VIII.  Contract  Requirements 

A.  Chapter  12B  and  12C:  Nondiscrimination  in  Employment  and  Benefits 

Chapter  12B  and  12C  of  the  S.F.  Administrative  Code  are  incorporated  by 
reference  as  though  fully  set  forth  herein.  Chapters  12B  and  12C  prohibit 
discrimination  by  Authority  contractors  in  employment,  the  use  of  property,  the 
provision  of  public  accommodations  and  in  the  provision  of  benefits  to  employees 
with  domestic  partners  and  employees  with  spouses,  and/or  between  the  domestic 
partners  and  spouses  of  such  employees.  The  successful  Proposer  must  agree  to 
abide  by  the  following  standard  contract  provisions  regarding  Chapters  12B  and 
12C: 

Nondiscrimination;  Penalties 

1.  Contractor  Shall  Not  Discriminate.  In  the  performance  of  this  contract. 
Contractor  agrees  not  to  discriminate  on  the  basis  of  the  fact  or  perception 
of  a person’s  race,  color,  creed,  religion,  national  origin,  ancestry,  age,  sex, 
sexual  orientation,  gender  identity,  domestic  partner  status,  marital  status, 
disability  or  Acquired  Immune  Deficiency  Syndrome  or  HIV  status 
(AIDS/HIV  status)  against  any  employee  of,  any  Authority  employee 
working  with,  or  applicant  for  employment  with  Contractor,  in  any  of 
Contractor’s  operations  within  the  United  States,  or  against  any  person 
seeking  accommodations,  advantages,  facilities,  privileges,  services,  or 
membership  in  all  business,  social,  or  other  establishments  or 
organizations  operated  by  Contractor. 

2.  Subcontracts.  Contractor  shall  incorporate  by  reference  in  all 
subcontracts  the  provisions  of  Sections  12B.2(a),  12B.2(c)-12B.2(k)  and 
12C.3  of  the  San  Francisco  Administrative  Code,  and  shall  require  all 
subcontractors  to  comply  such  provisions.  Contractor’s  failure  to  comply 
with  the  obligations  in  this  subsection  shall  constitute  a material  breach  of 
this  Agreement. 

3.  Nondiscrimination  in  Benefits.  Contractor  does  not  as  of  the  date  of  this 
Agreement  and  will  not  during  the  term  of  this  Agreement,  in  any  of  its 
operations  in  San  Francisco,  on  real  property  owned  by  San  Francisco,  or 
where  work  is  being  performed  for  the  Authority  elsewhere  in  the  United 
States,  discriminate  in  the  provision  of  benefits  between  employees  with 
domestic  partners  and  employees  with  spouses,  and/or  between  the 
domestic  partners  and  spouses  of  such  employees,  where  the  domestic 
partnership  has  been  registered  with  a governmental  entity  pursuant  to 
state  or  local  law  authorizing  such  registration,  subject  to  the  conditions 
set  forth  in  Section  12B.2(b)  of  the  San  Francisco  Administrative  Code. 

4.  Condition  to  Contract.  As  a condition  to  this  Agreement,  Contractor 
shall  execute  the  “Nondiscrimination  in  Contracts  and  Benefits’’  form  and 
secure  the  approval  of  the  form  by  the  San  Francisco  Human  Rights 
Commission. 
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5.  Incorporation  of  Administrative  Code  Provisions  by  Reference.  The 

provisions  of  Chapters  12B  and  12C  of  the  San  Francisco  Administrative 
Code  are  incorporated  by  reference  and  made  a part  of  this  Agreement  as 
though  fully  set  forth  herein.  Contractor  shall  comply  fully  with  and  be 
bound  by  all  of  the  provisions  that  apply  to  this  Agreement  under  Chapters 
12B  and  12C  of  the  Administrative  Code,  including  but  not  limited  to  the 
remedies  provided  in  such  Chapters.  Without  limiting  the  foregoing, 
Contractor  understands  that  pursuant  to  Section  12B.2(h)  of  the  San 
Francisco  Administrative  Code,  a penalty  of  $50  for  each  person  for  each 
calendar  day  during  which  such  person  was  discriminated  against  in 
violation  of  the  provisions  of  this  Agreement  may  be  assessed  against 
Contractor  and/or  deducted  from  any  payments  due  Contractor. 

B.  Disadvantaged  and  Local  Business  Enterprise  Program 

It  is  the  policy  of  the  Authority  that  Disadvantaged  Business  Enterprises  (DBEs), 
of  which  minority  and  women  owned  business  enterprises  are  included,  and  Local 
Business  Enterprises  (LBEs),  shall  have  the  maximum  feasible  opportunity  to 
participate  in  leasing  and  contracting  opportunities.  The  Authority  strongly 
encourages  proposals  from  qualified  MBEs,  WBEs  and  LBEs. 

1.  DBE  Defined:  A Disadvantaged  Business  Enterprise  is  defined  as  a 
Locally  Based  business  which  is  an  independent  and  continuing  business 
for  profit,  performs  a commercially  useful  function,  and  is  controlled  by 
one  or  more  economically  disadvantaged  persons.  The  aggregate 
ownership  or  control  of  the  DBE  must  equal  or  exceed  51%  of  the 
business  whose  average  gross  receipts  in  the  three  fiscal  years  preceding 
its  application  for  certification  as  a DBE  do  not  exceed  the  following 
annual  limits: 

a.  Public  Works/Construction:  $14  million 

b.  Goods,  Materials,  Equipment  and  General  Services:  $2  million 

c.  Professional  Services:  $2  million 

2.  LBE  Defined:  A Locally  Based  Business  Enterprise  is  defined  as  an 
independent  and  continuing  business  for  profit,  performs  a commercially 
useful  function,  and  is  a firm  with: 

a.  Fixed  offices  or  distribution  points  located  within  the  geographic 
boundaries  of  the  City  and  County  of  San  Francisco 

b.  Listed  in  the  Permits  and  License  Tax  Paid  File  with  a San 
Francisco  street  address.  Post  office  boxes  and  residential 
addresses  do  not  establish  status  as  a local  business 

c.  Possesses  a current  Business  Tax  Registration  Certificate  at  the 
time  of  application  for  certification  as  a local  business 

d.  Establish  that  it  has  been  located  and  doing  business  in  San 
Francisco  for  at  least  six  (6)  months  preceding  its  application  for 
certification  as  a local  business 
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3.  Joint  Ventures  with  DBEs:  The  Authority  acknowledges  the  value  of 
joint  ventures  and  their  ability  to  foster  the  economic  development  of 
DBEs.  Therefore  non-DBE  companies  are  encouraged  to  joint  venture 
with  DBEs. 

4.  Application  of  DBE  and  LBE  Policy:  The  policy  encouraging  the 

participation  of  DBEs  and  LBEs  shall  be  implemented  as  follows: 

a.  A five  (5)  point  bonus  shall  be  awarded  to  LBEs 

b.  A five  (5)  point  bonus  shall  be  awarded  to  joint  ventures  with  DBEs 

where  DBE  participation  is  at  least  35%  but  is  less  than  40% 

c.  A seven  and  one  half  (7.5)  point  bonus  shall  be  awarded  to  joint 

ventures  with  DBEs  where  DBE  participation  is  at  least  40%  but  is 
less  than  51% 

d.  A ten  (10)  point  bonus  shall  be  awarded  to  DBEs  or  joint  ventures 

with  a DBE  where  DBE  participation  exceeds  51%. 

5.  If  applying  for  a rating  discount  as  a joint  venture:  The  MBE  or  WBE 

must  be  an  active  partner  in  the  joint  venture  and  perform  work,  manage 
the  job  and  take  financial  risks  in  proportion  to  the  required  level  of 
participation  stated  in  the  proposal,  and  must  be  responsible  for  a clearly 
defined  portion  of  the  work  to  be  performed  and  share  in  the  ownership, 
control,  management  responsibilities,  risks,  and  profits  of  the  joint 
venture.  The  portion  of  the  MBE/WBE  joint  venture’s  work  shall  be  set 
forth  in  detail  separately  from  the  work  to  be  performed  by  the  non-MBE/ 
WBE  joint  venture  partner.  The  MBE  or  WBE  joint  venture’s  portion  of 
the  contract  must  be  assigned  a commercially  reasonable  dollar  value. 

Standard  Contract  Provisions 

The  successful  Proposer  will  be  required  to  enter  into  a lease  substantially  in  the 
form  of  the  Lease  Agreement,  attached  hereto  as  Appendix  F.  Failure  to  execute 
the  lease,  or  to  furnish  any  and  all  certificates,  bonds  or  other  materials  required  in 
the  contract  in  a prompt  and  timely  manner,  shall  be  deemed  an  abandonment  of  a 
contract  offer.  The  Authority,  in  its  sole  discretion,  may  select  another  firm  and 
may  proceed  against  the  original  selectee  for  damages.  In  addition,  the  successful 
Proposer  will  be  required  to  execute  the  following  forms: 

1.  San  Francisco  Business  Tax  Requirements.  The  successful  Proposer 
must  have  a San  Francisco  Business  Tax  Certificate.  Businesses  not 
already  possessing  this  must  apply  for  a certificate  and  pay  the  $200 
registration  fee  in  order  to  be  awarded  this  contract.  (See  Appendix  D). 

2.  Chapter  12B  Declaration.  The  successful  Proposer  must  submit  the 

“Chapter  12B:  Nondiscrimination  in  Contracts  and  Benefits’’  form  (form 
HRC-12B-101)  contained  in  Appendix  B and  have  the  form  approved  by 
HRC  prior  to  being  awarded  the  contract.  Two  other  forms  are  included  in 
Appendix  B:  “Reasonable  Measures  Affidavif’  (form  HRC-12B-102); 
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and  “Substantial  Compliance  Authorization  Form”  (form  HRC-12B-103). 
Proposers  should  execute  and  submit  these  forms  if,  in  accordance  with 
the  forms’  instructions,  it  is  appropriate  to  do  so. 

3.  Tropical  HardwoodsA^irgin  Redwood  Ban.  Any  proposal  submitted  in 
response  to  this  Request  for  Proposals  which  calls  for  the  use  of  any 
tropical  hardwood  or  tropical  hardwood  product,  virgin  redwood  or  virgin 
redwood  product,  as  defined  in  San  Francisco  Administrative  Code 
Chapter  121,  shall  be  deemed  non-responsive. 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 

City  and  County  of  San  Francisco 

Subject:  Support  of  Bay  Area  High-Speed  Water  Initiative  and  Senate  Bill  428 

Agenda  No.  14 

Contact  Person/Phone:  Annemarie  Conroy  Meeting  Date:  7/14/99 


SUMMARY  OF  PROPOSED  ACTION:  Approval  of  the  attached  resolution  puts  the  Authority  on 
record  in  support  of  the  formation  of  the  San  Francisco  Bay  Area  Water  Transit  Authority  encompassed 
in  Senate  Bill  428  and  endorses  the  report  issued  In  February  1999  under  the  auspices  of  the  Bay  Area 
Water  Transit  Initiative,  which  includes  many  state  and  local  officials,  including  Mayor  Willie  Brown, 
the  Bay  Area  Council  and  Bay  Area  Economic  Forum.  The  Water  Transit  Initiative  was  created  as  a 
result  of  State  Senate  legislation  directing  the  Bay  Area  Council  and  the  Bay  Area  Economic  Forum  to 
form  a regional  action  plan  for  water  transit  on  the  Bay. 

BACKGROUND  AND  DESCRIPTION  OF  PROPOSED  ACTION:  Since  access  to  Treasure  Island 
is  constrained  by  capacity  on  the  Bay  Bridge,  ferry  transit  is  essential  and  is  a cornerstone  of  the  reuse 
plan  for  Treasure  Island.  The  Bay  Area  Water  Transit  Initiative’s  “Vision  and  Conceptual  Design” 
includes  Treasure  Island  as  potential  route  for  passengers,  indicating  that  the  island  should  be  included 
in  Phase  1 of  the  implementation  of  the  system.  Specifically,  the  Plan  states  that  “Treasure  Island  could 
be  linked  to  San  Francisco,  Berkeley  and  Oakland  with  boats  leaving  every  10  to  15  minutes.  About 
5,000  daily  passengers  are  expected  to  use  these  services”. 

Senate  Bill  428  would  create  the  San  Francisco  Bay  Area  Water  Transit  Authority  (SFBAWT)  which 
would  prepare  and  adopt  a regional  water  transit  plan  and  a capital  improvement  plan  for  implementing 
the  plan.  The  SFBAWT  would  also  operate  the  regional  water  public  water  transit  system. 

ATTACHMENTS:  Please  see  attached  copy  of  SB  428,  an  excerpt  from  the  “Vision”  depicting 
proposed  passenger  routes  and  a rendering  of  TI  terminal. 


RESOLUTION  NO. 

A RESOLUTION  ENDORSING  THE  CREATION  OF  THE  SAN  FRANCISCO  BAY  AREA 
WATER  TRANSIT  AUTHORITY  EMPHASIZING  THE  CREATION,  OPERATION  AND 
MAINTENANCE  OF  WATER  TRANSIT  SERVICE  TO  AND  FROM  TREASURE  ISLAND 

WHEREAS,  the  California  State  Senate  directed  the  Bay  Area  Council  and  the  Bay  Area 
Economic  Forum  to  create  a Task  Force  to  formulate  a regional  action  plan  for  water  transit  on 
San  Francisco  Bay  for  the  century;  and 

WHEREAS,  the  Task  Force  issued  its  report  in  February,  1999  and  included  Treasure  Island  as  a 
in  the  first  phase  of  implementation  of  the  system  as  a potential  water  transit  terminal  location 
and  link  to  San  Francisco,  Berkeley  and  Oakland;  and 

WHEREAS,  regularly  scheduled  ferry  service  will  alleviate  traffic  congestion  and  reduce  air 
pollution  on  Bay  Area  roads  and  highways,  especially  the  Bay  Bridge  and  is  essential  to  the 
well-being  of  Treasure  Island  residents  and  businesses;  and 

WHEREAS,  Senate  Bill  428  creates  the  San  Francisco  Bay  Area  Water  Transit  Authority  which 
would  prepare  and  adopt  a regional  water  transit  plan,  a capital  improvement  plan  and  would 
operate  the  water  transit  system; 

BE  IT  RESOLVED,  that  the  Treasure  Island  Development  Authority  endorses  the  formation  of 
the  San  Francisco  Bay  Area  Water  Transit  Authority  and  strongly  recommends  that  this 
Authority  take  reasonable  action  to  establish  water  transit  service  to  and  from  Treasure  Island. 


CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the 
above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the 
Authority  at  a properly  noticed  meeting  on  July  14,  1999. 


John  Elberling,  Secretary 


AMENDED  IN  SENATE  MAY  28,  1999 
AMENDED  IN  SENATE  APRIL  27,  1999 
AMENDED  IN  SENATE  APRIL  14,  1999 


SENATE  BILL 


No.  428 


Introduced  by  Senator  Perata 


February  16,  1999 


An  act  to  add  Title  7.10  (commencing  with  Section  66540) 
to,  and  to  repeal  Section  66519  of,  the  Government  Code, 
relating  to  transportation. 

LEGISLATIVE  COUNSEL’S  DIGEST 

SB  428,  as  amended,  Perata.  Transportation:  San 

Francisco  Bay  Area  Water  Transit  Authority. 

U(l)  Existing  law  authorizes  the  Metropolitan 

Transportation  Commission  to  develop  and  adopt  a 
long-range  plan  for  implementing  high-speed  water  transit  on 
the  San  Francisco  Bay. 

This  bill  would  repeal  the  authority  of  the  commission  to 
adopt  a long-range  plan  for  implementing  high-speed  water 
transit  on  the  San  Francisco  Bay.  The  bill  would  create  the  San 
Francisco  Bay  Area  Water  Transit  Authority,  and  would 
require  the  board  of  directors  of  the  authority  to  consist  of  9 
members  to  be  appointed  and  selected,  as  specified.  The  bill 
would  prescribe  the  terms  of  the  directors  on  the  board.  The 
bill  would  require  the  board  to  employ  a chief  executive 
officer  and  a general  counsel  and  to  convene  a citizens’ 
advisory  committee  and  a technical  advisory  committee.  The 
bill  would  require  the  board  to  prepare  and  adopt  a bay  area 
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regional  water  transit  plan  and  a capital  improvement  plan  for 
implementing  the  bay  area  regional  water  transit  plan,  and  to 
"operate  a comprehensive  bay  area  regional  public  water 
transit  system,  as  prescribed.  The  provision  of  the  San 
Francisco  Bay  area  regional  water  transit  plan  would  not 
become  operative  until  the  Legislature,  by  statute,  approves 
the  plan.  The  bill  would  prescribe  related  matters  with  regard 
to  the  powers  and  duties  of  the  authority. 

The  bill  would  impose  a state-mandated  local  program  by 
imposing  those  duties  on  the  authority. 

(2)  The  California  Constitution  requires  the  state  to 
reimburse  local  agencies  and  school  districts  for  certain  costs 
mandated  by  the  state.  Statutory  provisions  establish 

procedures  for  making  that  reimbursement,  including  the 
creation  of  a State  Mandates  Claims  Fund  to  pay  the  costs  of 
mandates  that  do  not  exceed  $1,000,000  statewide  and  other 
procedures  for  claims  whose  statewide  costs  exceed 
$1,000,000. 

This  bill  would  provide  that,  if  the  Commission  on  State 
Mandates  determines  that  the  bill  contains  costs  mandated  by 
the  state,  reimbursement  for  those  costs  shall  be  made 
pursuant  to  these  statutory  provisions. 

Vote:  majority.  Appropriation:  no.  Fiscal  committee:  yes. 

State-mandated  local  program:  yes. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1 SECTION  1.  Section  66519  of  the  Government  Code 

2 is  repealed. 

3 SEC.  2.  Title  7.10  (commencing  with  Section  66540) 

4 is  added  to  the  Government  Code,  to  read: 

5 

6 TITLE  7. 1 0 SAN  FRANCISCO  BAY  AREA  WATER 

7 TRANSIT  AUTHORITY 

8 

9 66540.  Unless  the  context  otherwise  requires,  the 

10  definitions  set  forth  in  this  section  govern  the 

1 1 construction  of  this  title. 

12  (a)  “Authority”  means  the  San  Francisco  Bay  Area 

1 3 Water  Transit  Authority  created  by  Section  66540. 1 . 
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(b)  “Board”  means  the  board  of  directors  of  the 
authority. 

66540.1.  There  is  hereby  created  the  San  Francisco 
Bay  Area  Water  Transit  Authority. 

66540.2.  (a)  The  authority  shall  be  governed  by  a 
board  comprised  of  nine  members  as  follows: 

(1)  Eight  of  the  members  shall  be  appointed  as  follows: 

(A)  Four  members  shall  be  appointed  by  the 

Governor. 

(B)  Two  members  shall  be  appointed  by  the  Senate 
Committee  on  Rules. 

(C)  Two  members  shall  be  appointed  by  the  Assembly 
Committee  on  Rules. 

(D)  The  appointments  made  pursuant  to  this 
paragraph  shall  be  subject  to  Senate  confirmation. 

(2)  One  member  shall  be  a member  of  the  citizens’ 
advisory  committee  established  under  Section  66540.14, 
and  shall  be  selected  by,  and  serve  at  the  pleasure  of,  that 
committee. 

(b)  (1)  From  his  or  her  appointees,  the  Governor 
shall  designate  one  member  as  the  president  of  the  board 
and  one  member  as  the  vice  president  of  the  board. 

(2)  The  six  remaining  members  of  the  board 

appointed  pursuant  to  paragraph  (1)  of  subdivision  (a) 
shall  consist  of  a representative  from  the  maritime 
industry,  a representative  from  the  transit  industry,  a 
biological  resource  specialist,  two  locally  elected  officials, 
and  a representative  from  the  public  at  large  who  is  a 
regular  user  of  the  water  transit  services  of  the  authority. 

(c)  Each  member  of  the  board  shall  be  a resident  of  a 
county  in  the  region  described  in  Section  66502. 

(d)  In  making  the  appointments,  the  appointing 

authorities  shall  make  every  effort  to  ensure  that  the 

board  is  geographically  balanced,  but  only  to  the  extent 
consistent  with  the  requirements  of  this  title. 

66540.4.  The  initial  terms  of  the  appointed  directors 

shall  be  eight  years. 

66540.6.  Upon  the  expiration  of  the  eight-year  terms 
described  in  Section  66540.4,  two  directors  shall  be 
appointed  to  serve  until  February  1,  2010,  two  directors 
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shall  be  appointed  to  serve  until  February  1,  2011,  and 
four  directors  shall  be  appointed  to  serve  until  February 
1,2012. 

66540.8.  The  directors  of  the  board  shall  serve  without 
pay,  but  they  may  receive  their  necessary,  actual 
expenses  incurred  in  the  discharge  of  their  duties. 

66540.10.  The  board  shall  employ  a chief  executive 
officer  who  shall  have  charge  of  administering  the  affairs 
and  responsibilities  of  the  authority,  subject  to  the  policy 
direction  of  the  board.  The  chief  executive  officer,  subject 
to  the  approval  of  the  board,  shall  oversee  the  hiring  of 
employees  necessary  to  carry  out  the  functions  of  the 
authority. 

66540.12.  The  board  shall  employ  a general  counsel, 
responsible  for  managing  the  legal  affairs  of  the  authority, 
and  the  board  may  employ  additional  legal  staff,  contract 
for  private  legal  counsel,  and  contract  with  state  agencies 
for  legal  services. 

66540.14.  Not  later  than  six  months  from  the  date  of 
the  first  meeting  of  the  board,  the  chief  executive  officer, 
with  the  advice  and  consent  of  the  board,  shall  convene 
a citizens’  advisory  committee  to  assist  and  advise  the 
board  in  canying  out  its  functions.  The  citizens’  advisory 
committee  shall  meet  on  a regular  basis.  The  citizens’ 
advisoiy  committee  shall  include  one  member 
representing  each  local  jurisdiction  in  which  a water 
transit  terminal  exists  or  is  proposed.  The  members  shall 
be  appointed  by  the  elected  governing  body  of  each 
respective  local  jurisdiction.  Additional  members  shall 
include  at  least  one  member  who  represents  each  of  the 
following  interests:  fish  and  wildlife,  recreational  boating, 
private  environmental  protection  entities,  business,  real 
estate  development,  architecture,  urban  planning, 
private  sector  vessel  operators,  and  labor  relations,  as  well 
as  the  public  at  large.  The  citizens’  advisory  committee 
shall  appoint  one  of  its  members  to  the  board. 

66540.16.  Not  later  than  six  months  from  the  date  of 
the  first  meeting  of  the  board,  the  chief  executive  officer, 
with  the  advice  and  consent  of  the  board,  shall  convene 
a technical  advisory  committee  to  assist  and  advise  the 
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board  in  carrying  out  its  functions.  The  technical  advisory 
committee  shall  meet  on  a regular  basis.  The  technical 
advisory  committee  shall  consist  of  members 
representing  local,  regional,  state,  and  federal  agencies, 
and  operating  ground  transportation  agencies. 

66540.18.  The  board  shall  properly  notice  and  conduct 
its  meetings  in  accordance  with  the  Ralph  M.  Brown  Act 
(Chapter  9 (commencing  with  Section  54950)  of  Part  1 of 
Division  2 of  Title  5 of  the  Government  Code). 

66540.20.  The  authority  shall  prepare  and  adopt  a San 
Francisco  Bay  Area  regional  water  transit  plan.  The  plan 
shall  include  all  appropriate  land-side,  vessel,  and  support 
elements,  operational  and  performance  standards,  and 
policies.  The  plan  shall  be  based  upon,  and  be  consistent 
with,  the  document  entitled  “San  Francisco  Bay  Area 
Water  Transit  Initiative,”  dated  February  1999,  and 
prepared  by  the  San  Francisco  Bay  Area  Council  and  the 
San  Francisco  Bay  Area  Economic  Forum,  and  shall 
include  all  environmental  standards  and  conditions  set 
forth  in  that  initiative.  The  adoption  of  the  plan  shall  be 
subject  to  public  hearings  in  all  nine  San  Francisco  Bay 
area  counties,  and  shall  be  reviewed  for  consistency  with 
the  regional  transportation  plan  prepared  by  the 
Metropolitan  Transportation  Commission.  A copy  of  the 
plan  shall  be  submitted  to  the  Legislature.  The  authority 
shall  accomplish  programmatic  environmental  impact 
reports  in  connection  with  the  adoption  of  the  plan,  as 
required  under  Division  13  (commencing  with  Section 
21000)  of  the  Public  Resources  Code.  The  plan  shall  not 
be  implemented  until  the  Legislature  by  statute  approves 
the  plan. 

66540.22.  The  authority  shall  prepare  and  adopt  a 
capital  improvement  plan  for  implementing  the  San 
Francisco  Bay  area  regional  water  transit  plan.  The 
capital  improvement  plan  shall  include  the  costs  of  land 
transit  needed  to  provide  feeder  service  to  the  water 
transit  system.  The  authority  shall  also  prepare  a 

feasibility  study,  including  a projection  of  operating  costs 
and  revenues,  and  an  identification  of  proposed  sources 
for  operating  subsidies.  The  capital  improvement  plan 
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1 shall  be  consistent  with  the  water  transit  plan  and  shall  be 

2 subject  to  the  public  hearing  and  review  process 

3 described  in  Section  66540.20. 

4 66540.24.  The  authority  shall  operate  a 

5 comprehensive  San  Francisco  Bay  area  regional  public 

6 water  transit  system,  that  includes  water  transit 

7 terminals,  feeder  buses,  and  any  other  transport  and 

8 facilities  supportive  of  the  system.  The  primary  focus  of 

9 the  authority  shall  be  the  provision  of  services  through 

10  the  development  and  operation  of  a comprehensive 

11  water  transit  system.  The  authority  shall  affect  the 

12  operation  of  an  existing  public  water  transit  service  only 

1 3 with  the  consent  of  the  operator  of  that  service. 

14  66540.26.  (a)  The  authority  shall  plan  for,  coordinate, 

15  and  effect  the  delivery  of  feeder  bus  services  that  serve 

16  the  water  transit  terminals.  The  plans  shall  be 

17  coordinated  with  local  public  transit  operators. 

18  (b)  For  the  purposes  of  carrying  out  subdivision  (a), 

19  the  authority  may  do  all  of  the  following: 

20  (1)  Enter  into  agreements  with  public  transit 

21  operators  for  the  provision  of  feeder  transit  services  that 

22  offer  direct  linkages  to  the  water  transit  system. 

23  (2)  Own  rolling  stock,  and  operate  feeder  bus  lines  and 

24  other  forms  of  feeder  transportation,  as  needed,  that  offer 

25  direct  linkages  to  the  water  transit  system. 

26  (3)  Contract  with  franchisees  for  the  purpose  of 

27  providing  feeder  transportation  services  that  offer  direct 

28  linkages  to  the  water  transit  system. 

29  (4)  Take  any  other  actions  necessary  and  proper  to 

30  ensure  that  feeder  transportation  services  are  provided. 

31  66540.28.  The  authority  may  accept,  through 

32  purchase  of  fee,  conveyance  of  title,  long-term  lease,  or 

33  other  means  deemed  appropriate,  the  vessels,  terminals, 

34  maintenance  and  support  facilities,  and  other  assets  of 

35  public  water  transit  providers. 

36  66540.30.  The  authority  shall,  in  coordination  with 

37  local  public  agencies,  construct,  acquire,  develop,  jointly 

38  develop,  own,  maintain,  operate,  and  lease  property  and 

39  facilities  which  are  elements  of  the  operations  of  the  San 

40  Francisco  Bay  area  water  transit  service,  including 
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1 terminals,  parking,  maintenance  and  administration 

2 facilities. 

3 66540.32.  The  authority  may  enter  into  agreements 

4 for  the  joint  use  or  joint  development  of  any  property 

5 rights,  including  air  rights,  owned  by  the  authority. 

6 66540.34.  The  authority  shall  set  fares  for  travel  on  the 

7 water  transit  system  that  it  operates,  and  define  and  set 

8 other  fares  and  fees  for  services  related  to  the  water 

9 transit  system  without  the  approval  of  the  Public  Utilities 

10  Commission. 

11  66540.36.  The  authority  may  acquire  real  or  personal 

12  property,  through  negotiation,  purchase,  lease,  or  gift. 

13  66540.38.  The  authority  may  exercise  the  power  of 

14  eminent  domain  within  the  region  described  in 

15  subdivision  (b)  of  Section  66540.2,  except  in  areas  of 

16  national  park  lands,  to  take  any  property'  necessary, 

17  incidental,  or  convenient  to  carry  out  the  purposes  of  the 

18  authority.  In  the  event  that  the  power  of  condemnation 

19  is  exercised,  the  authority  shall  duly  notify  the  local 

20  jurisdiction  in  which  the  property  is  sited,  and  shall 

21  exercise  the  power  of  eminent  domain  only  with  the 

22  formal  consent  of  that  jurisdiction.  Eminent  domain  can 

23  be  exercised  only  if  the  authority  and  the  affected  local 

24  jurisdiction  each  approve  its  use  by  a two-thirds  vote. 

25  66540.40.  The  authority  may  acquire,  own,  lease, 

26  construct,  and  operate  water  transit  vessels  and 

27  equipment,  including,  but  not  limited  to,  real  and 

28  personal  property,  and  equipment,  and  any  facilities  of 

29  the  authority,  except  those  facilities  providing  access  to 

30  national  parks. 

31  66540.42.  The  authority  may  select  franchisees,  which 

32  may  be  private  or  public,  for  those  operating  elements  of 

33  the  water  transit  system  and  related  facilities  of  the 

34  authority. 

35  66540.44.  The  authority  may  enter  into  contracts  with 

36  public,  private,  and  nonprofit  entities  for  the  provision  of 

37  services  and  materials  necessary  to  carry  out  its  purposes. 

38  66540.46.  The  authority  shall  prepare  and  implement 

39  annual  operating  budgets  for  the  operation  of  the  San 
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1 Francisco  Bay  area  water  transit  system,  associated 

2 terminals,  and  related  feeder  transit  and  support  services. 

3 66640.48.  The  authority  shall  contract  with  an 

4 independent  certified  public  account  for  an  annual  audit 

5 of  the  financial  records  and  books  of  the  authority.  The 

6 accountant  shall  submit  a report  of  the  audit  to  the  board 

7 and  the  board  shall  make  copies  of  the  report  available  to 

8 the  public. 

9 66540.50.  The  authority  may  apply  for  and  receive 

10  grants  from  any  and  all  state  and  federal  agencies. 

11  66540.52.  The  authority  may  solicit  and  accept  gifts, 

12  fees,  grants,  or  allocations  from  other  public  and  private 

13  entities. 

14  66540.54.  The  authority  may  sue  and  be  sued. 

15  66540.56.  The  authority  may  issue  revenue  bonds. 

16  66540.58.  The  authority  may  incur  bonded 

17  indebtedness  and  receive  and  manage  a dedicated 

18  revenue  source. 

19  66540.60.  The  authority  may  deposit  or  invest  any 

20  moneys  of  the  authority  in  banks  or  financial  institutions 

21  in  the  state  in  accordance  with  state  law. 

22  66540.62.  The  authority  shall  prescribe  a method  of 

23  securing  employees,  and  shall  adopt  rules  and  regulations 

24  governing  the  employment  of  employees  including  the 

25  establishment  of  a retirement  system.  If  the  authority 

26  determines  that  it  is  in  the  best  interests  of  the  employees 

27  of  the  authority,  the  authority  may  enter  into  a contract 

28  with  the  Public  Employees  Retirement  System. 

29  66540.64.  The  authority  may  create,  oversee,  and 

30  terminate  special  advisory  committees. 

31  66540.68.  The  authority  is  subject  to  the  California 

32  Environmental  Quality  Act  (Division  13  (commencing 

33  with  Section  21000)  of  the  Public  Resources  Code)  and 

34  the  National  Environmental  Policy  Act  of  1969  (42  U.S.C. 

35  Sec.  4321  et  seq.). 

36  66540.70.  The  authority  shall  not  exercise  the  power 

37  to  levy  any  tax  or  to  seek  that  authority  for  any  purposes. 

38  66540.72.  The  authority  shall  be  funded  through 

39  appropriations  made  under  the  annual  Budget  Act. 
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1 SEC.  3.  Notwithstanding  Section  17610  of  the 

2 Government  Code,  if  the  Commission  on  State  Mandates 

3 determines  that  this  act  contains  costs  mandated  by  the 

4 state,  reimbursement  to  local  agencies  and  school 

5 districts  for  those  costs  shall  be  made  pursuant  to  Part  7 

6 (commencing  with  Section  17500)  of  Division  4 of  Title 

7 2 of  the  Government  Code.  If  the  statewide  cost  of  the 

8 claim  for  reimbursement  does  not  exceed  one  million 

9 dollars  ($1,000,000),  reimbursement  shall  be  made  from 
10  the  State  Mandates  Claims  Fund. 


O 
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TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No.  15 


Meeting  of  July  14, 1999 


Subject:  Continuance  of  Month-to-Month  Lease  with  California  Engineering  Contractors,  Inc. 
for  storage  in  Building  128  on  Treasure  Island 

Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Daniel  Hwang,  Development  Specialist 
274-0660 


SUMMARY  OF  PROPOSED  ACTION 

Authorize  continuance  of  month-to-month  Lease  with  California  Engineering  Contractors,  Inc. 
for  storage  in  Building  128  on  Treasure  Island. 


DISCUSSION 

California  Engineering  Contractors,  Inc.  (“CEC”)  is  a sub-contractor  to  Caltrans  working  on  the 
interim  retrofit  of  the  east  span  of  the  Bay  Bridge.  On  December  1,  1998,  the  Executive  Director 
exercised  her  authority  under  the  Authority’s  Rules  and  Procedures  for  Transfer  of  Real 
Property,  by  entering  into  a month-to-month  sublease  with  CEC  of  Building  128  for  storage  of 
nuts  and  bolts.  The  sublease  is  on  the  Authority’s  standard  lease  form.  Rent  for  Building  128  is 
$1,656  per  month. 

Under  the  Authority’s  Rules  and  Procedures  for  Transfer  of  Real  Property,  month-to-month 
leases  approved  by  the  Executive  Director  must  be  approved  separately  by  the  Authority  if  they 
continue  for  more  than  six  months.  The  term  of  the  sublease  is  now  in  excess  of  six  months. 
Accordingly,  the  above-referenced  resolution  seeks  Authority  approval  to  continue  the  term  of 
the  sublease  until  November  30,  1999. 


RECOMMENDATION 

Staff  recommends  approval  of  continuing  the  Month-to-Month  sublease  with  California 
Engineering  Contractors,  Inc.  for  storage  in  Building  128  on  Treasure  Island. 


FILE  NO. 


RESOLUTION  NO. 


AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  CONTINUE  MONTH-TO- 
MONTH  SUBLEASE  WITH  CALIFORNIA  ENGINEERING  CONTRACTORS,  INC. 
FOR  STORAGE  IN  BUILDING  128  ON  TREASURE  ISLAND. 


WHEREAS,  former  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island 
and  Yerba  Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of 
America  (“the  Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment 
and  Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent 
amendments;  and, 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97, 
authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 
corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a 
single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 
conversion  of  the  Base  for  the  public  interest,  convenience,  welfare  and  common  benefit  of  the 
inhabitants  of  the  City  and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a 
redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base  upon 
approval  of  the  City’s  Board  of  Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  Tidelands  Trust,  vested  in  the  Authority  the  Authority  to  administer  the 
public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and 

WHEREAS,  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private  ownership, 
generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and  encourages 
public-oriented  uses  of  Trust  property  that,  among  other  things,  attract  people  to  the  waterfront, 
promote  public  recreation,  protect  habitat  and  preserve  open  space;  and 
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WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  for  Treasure  Island  in  1997;  and 

WHEREAS,  According  to  the  Sections  10  and  12  of  the  Authority’s  Rules  and  Procedures  for 
Transfer  of  Real  Property,  adopted  March  11,  1998,  the  Executive  Director  may  enter  into 
month-to-month  or  shorter  term  leases,  hcenses  or  subleases  for  a cumulative  term  of  no  more 
than  six  months  without  competitive  bidding  or  the  separate  approval  of  the  Authority;  and 

WHEREAS,  California  Engineering  Contractors,  Inc.  (“CEC”)  is  a sub-contractor  for  Caltrans 
working  on  the  Bay  Bridge;  and 

WHEREAS,  On  December  1,  1998,  the  Executive  Director  entered  into  a month-to-month 
sublease  with  CEC  for  use  of  Building  128for  storage  of  nuts  and  bolts  at  $1,656  per  month  as 
the  base  rent;  and 

WHEREAS,  the  term  of  the  month-to-month  sublease  is  now  in  excess  of  six  months;  and 

WHEREAS,  CEC  needs  to  continue  to  use  Building  128  until  November  30,  1999  for  storage; 
now  therefore  be  it 

RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  to  continue  the  term 
of  the  sublease  until  November  30,  1999;  and  be  it 

FURTHER  RESOLVED,  That  prior  Authority  approval  shall  be  required  to  further  extend  the 
term  of  the  sublease  beyond  November  30,  1999. 

CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  secretary  of  the  Treasure  Island 
Development  Authority f a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  the 
Properly  noticed  meeting  on  July  14, 1999. 


John  Elberling,  Secretary 
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< Treasure  Island  Development  Authority 
iMinutes  of  July  14, 1999  Regular  Meeting 


1.  Call  to  Order; 


1:05  p.m.  in  Room  400, 
City  Hall 


DOCUMENTS  DEPf 


2.  Roll  Call: 


Present;  John  Elberling,  Vice  Chair 


AU6  2 0 1939 


William  Fazande 
Gerald  Green 
James  Morales  (left  2:05) 
Anne  Halsted 


Excused:  Doug  Wong 


3.  Approval  of  Minutes: 


The  minutes  of  June  9,  1999  were  unanimously  approved. 


4.  Communications 


The  Commission  Secretary  reported  there  were  none. 

7.  Executive  Director’s  Report 

Ms.  Conroy  reported  on  the  following  issues: 

Access:  Ms.  Conroy  reported  that  the  wakeboarding  events  of  the  X Games  had  been  extremely 
successful.  Ms.  Conroy  also  listed  sponsors  of  future  events. 

Environmental  Clean-up-  Martha  Walters  reported  that  the  Navy  had  been  testing  for  heavy 
metals  in  the  housing  area  and  that  she  would  report  the  results  at  the  Authority’s  next  meeting. 

Status  of  the  San  Francisco-Oakland  Bay  Bridge-  Ms.  Conroy  reported  that  recent  and  erroneous 
news  commentaries  indicating  that  San  Francisco  would  accept  $25  million  in  mitigation  for  constructing 
a bridge  along  the  northern  alignment.  In  addition,  she  also  reported  that  she  met  with  the  Secretary  of 
Business,  Transportation  and  Housing,  Maria  Contreras-Sweet  who  will  brief  Governor  Davis  regarding 
the  City’s  position. 

Budget  update:  Ms.  Arbuckle  reported  that  the  1999-2000  budget  had  not  been  approved  by  the 
Board  of  Supervisors  but  that  $500,000  had  been  placed  on  reserv'e  by  the  Board's  Finance  Committee  to 
monitor  Navy  clean-up  activities.  She  added  that  because  Mayor  Brown  requires  the  Authorin  to  be  self- 
sufficient  in  terms  of  paying  for  city  services,  $1.5  million  is  needed  to  pay  the  San  Francisco  Fire 
Department  for  fire  protection.  This  sum  leaves  a large  gap  in  the  Authority’s  budget.  To  compensate, 
the  Project  Office  intends  to  charge  city  agencies  to  occupy  their  premises  on  TI.  These  lease  rates  will 
bring  new  revenue.  Despite  this  and  other  sources,  it  is  likely  that  a supplement  will  be  needed  towards 
the  end  of  1999  or  the  beginning  of  next  year.  Another  issue  is  the  payment  by  the  federal  government  or 
the  Job  Corps  for  services  provided  to  the  facility  on  Tl.  Current  law  does  not  require  federal  facilities  to 
pay  for  public  services.  Several  Authority'  members  voiced  concerns  regarding  the  status  of  the  budget 
and  sources  of  additional  revenue  and  requested  a report  at  the  Authority’s  next  meeting. 

Report  on  TIHDl  and  personal  property  inventory  - Ms.  Conroy  reported  that  the  project  Office 
had  been  working  with  TIHDl  to  convey  requested  items  for  TIHDF’s  housing.  In  addition,  the  inventory 
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of  personal  property  submitted  by  the  Navy  to  the  Project  Office  is  not  yet  complete  and  is  in  the  process 
of  revision. 

Report  on  the  formation  of  the  CAC-  Ms.  Conroy  stated  that  the  Mayor’s  Office  should  be 
completing  its  list  of  potential  appointees  soon  and  that  the  Board  of  Supervisors’  Rules  Commitee  has 
interviewed  several  candidates  and  will  continue  its  hearing  because  of  continued  interest  by  members  of 
the  public. 

Report  on  legislation-  Ms.  Conroy  reported  that  Supervisor  Ammiano’s  charter  amendment  that 
Treasure  Island  be  included  in  the  City’s  6‘^  Supervisorial  District  was  approved  by  the  Board  on  July 
12th.  In  addition,  increased  Muni  service  was  approved  by  the  Public  Transportation  Commission  on 
July  6“', 


Report  on  Rysher  Productions  Job  creation  activities:  Ms.  Conroy  reported  that  TIHDI  and 
Rysher  Productions  were  meeting  the  following  day. 

8.  Public  Comment 

Milan  White  proposed  an  RV  park  on  Treasure  Island. 

Paul  Hehn,  Restoration  Advisory  Board  (RAB),  spoke  in  favor  of  setting  aside  5500,000  for 
overseeing  Navy  clean-up. 

1 1.  Resolution  approving  preliminary  redevelopment  plan  (Action  item) 

Since  Mr.  Morales  had  to  leave.  Development  Director  Stephen  Proud  described  the  basics  of  the 
preliminary  redevelopment  plan  stating  that  pursuant  to  California  redevelopment  law,  TIDA  is  required 
to  prepare  a series  of  documents  and  the  preliminary  plan  is  the  first.  It  is  the  first  formal  statement  of  the 
purpose  and  scope  of  the  redevelopment  program  and  serves  as  notification  of  TlDA’s  intent  to  form  a 
project  area  for  redevelopment  purposes.  The  plan  must  define  project  area  boundaries,  describe  land 
uses,  street  layout,  population  and  building  densities  and  development  standards.  Mr.  Proud  indicated 
that  the  current  housing  areas  were  being  e.xcluded  from  the  redevelopment  plan  boundaries  because  state 
laws  restrict  new  housing  construction,  and  because  the  long-term  use  of  these  parcels  are  unknown,  it 
may  not  be  practical  to  adopt  a redevelopment  plan  for  those  areas.  These  areas  can,  however,  be 
included  in  the  redevelopment  plan  in  the  future. 

If  the  Authority  endorses  the  preliminary  plan,  the  plan  will  be  submitted  to  the  Planning 
Commission  for  approval  and  then  to  the  return  to  the  Authority  for  acceptance. 

Both  Mr.  Morales  and  Mr.  Green  inquired  what  or  who  would  manage  land  use  considerations 
and  building  permits  for  areas  excluded  from  the  boundaries  of  the  redevelopment  plan.  Ms.  Halsted 
inquired  if  the  re-use  plan  had  been  used  as  the  guiding  plan  for  land  uses  and  Mr.  Proud  stated  that  it  had 
been. 


Ruth  Gravanis  commented  about  the  use  of  the  term  demolition  and  requested  that  the  Authority 
and  staff  differentiate  between  TI  and  YBl  when  using  TI.  She  indicated  that  she  was  pleased  that 
wetlands  were  being  considered  in  the  preliminary  plan. 

Mr.  Green  responded  that  Ruth  should  thank  herself  for  her  efforts  in  creating  w etlands. 
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Mr.  Green  motioned  to  endorse  the  preliminary  plan  and  indicated  that  the  Authority  would  have 
issues  to  deal  with  later  on.  Mr.  Morales  seconded.  Approved  4-0. 

9.  Presentation  by  Steve  Arcelona  on  Treasure  Island  Job  Corps  Center 

Steve  Arcelona,  Job  Corps  Center  Director,  stated  that  he  arrived  on  TI  in  February  1999  and  that 
the  Center  plans  to  grow  from  the  current  120  students  in  the  Advanced  Culinary'  Academy  to  850 
in  various  programs,  most  of  whom  will  live  on  TI. 

Mr.  Green  stated  that  he  supports  the  Job  Corps  but  that  his  priority  is  the  economic  development 
of  the  island.  Mr.  Green  inquired  about  the  Job  Corps  building  plan  and  coordination  with  the  TI 
Project  Office.  Ms.  Conroy  noted  that  the  Project  has  had  an  excellent  relationship  with  the  Job 
Corps  since  the  arrival  of  Mr.  Arcelona.  Mr.  Green  asked  how  students  arrived  at  TI  and  was 
informed  that  many  come  by  public  transit  but  that  none  is  available  from  the  East  Bay.  Mr. 
Green  asked  for  a description  of  how  the  Job  Corps  was  going  to  demarcate  its  boundaries  and 
Mr.  Arcelona  replied  that  demarcation  will  be  low  key  and  fences,  railings  will  be  short  in  height 
and  ornamental.  Mr.  Arcelona,  in  response  to  Mr.  Elberling’s  question,  stated  that  the  Job  Corps 
employs  300  people  with  a $13  million  annual  budget. 

10.  Discussion  of  Treasure  Island  Homeless  Development  Initiative  Community  Services  Plan 

Ms.  Conroy  introduced  the  item  by  indicating  that  the  Project  Office  has  been  working  in  a 
number  of  areas  to  increase  services  to  Treasure  Island.  Specifically,  she  indicated  that  since 
TlHDl  declined  the  opportunity  to  operate  a convenience  store,  that  the  John  Stewart  Company 
was  seeking  an  operator.,  probably  at  Building  34.  In  addition,  Delancey  Street  opened  a cafe 
and  Muni  service  has  been  increased.  Other  items  of  focus  include  finding  a licensed  operator  for 
child  care  facility,  and  facilities  for  recreation,  and  spiritual  services. 

Ms.  Conroy  introduced  Sherry  Williams,  Executive  Director  of  TlHDl  who  indicated  that  TIHDI 
is  also  working  on  services  for  TI,  most  of  which  will  be  also  available  to  all  residents  of  the 
island.  She  invited  everyone  to  an  October  9"’  kick-off  community  festival  and  then  Ms. 

Williams  introduced  TlHDl  consultant,  Elaine  Molinari,  who  stated  that  TIHDl’s  aim  is  to  broker 
services,  not  provide  them  directly.  Ms.  Molinari  gave  an  overview  of  TlHDl's  community 
services  plan.  Mr.  Leon  Wilson,  Services  Director  for  TlHDl,  described  TlHDl's  plans  for 
recreational  services.  Ms.  Williams  stated  the  importance  and  need  for  space  for  community’ 
meetings  to  create  a sense  of  belonging.  She  emphasized  the  importance  of  space  for  families  to 
meet  and  to  establish  a neighborhood  advisory  committee.  De\on  Richardson,  S.F.’s  Department 
of  Flealth  Services,  stated  that  his  Department  supports  TlHDFs  housing  programs  and  is 
concerned  that  there  be  community  and  support  services.  Beth  Smith,  Catholic  Charities,  stated 
that  TIHDl’s  programs  are  in  need  of  a place  for  vans,  staff  and  for  administratis  e staff  Lauren 
Sanborn,  John  Stewart  Company,  stated  that  there  is  a great  need  for  paramedic  services.  Matt 
Starr  reiterated  the  need  fora  community  services  room. 

Ms.  Conroy  responded  that  the  Project  Office  had  been  promised  by  the  Fire  Department  an 
ambulance  staffed  with  paramedics  but  that  due  to  budget  constraints,  the  SFFD  will  not  furnish 
the  emergency  service.  She  added  that  the  lack  of  emergency  paramedic  response  is  troubling 
and  that  the  Project  Office  is  making  little  headway  with  the  Fire  Department. 

Several  Authority  members  expressed  concern  with  the  lack  of  ambulance  and  paramedic  service 
to  the  islands  and  requested  from  the  Executive  Director  a recommendation  for  action  on  the 
matter. 
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Ms.  Conroy  stated  that  space  for  meeting  was  limited  by  seismic  issues  (FEMA  178)  and  that 
Building  34  is  being  brought  up  to  code.  In  addition,  the  proposed  Police  Academy  Building  has 
a small  theatre. 

Mr.  Elberling  requested  that  staff  bring  back  to  the  Authority  an  inventory  of  buildings  available 
for  meetings.  Ms.  Halsted  indicated  her  interest  in  tracking  the  development  of  services, 
particularly  those  relating  to  recreation  and  parks. 

12.  Resolution  approving  first  amendment  to  Rubicon  Enterprises,  Inc.  to  include  contract  provision 
requiring  contractor  to  certify  that  contractor  is  not  excluded  from  participation  in  federal 
assistance  programs  (Action  item) 

Ms.  Arbuckle  indicated  that  the  amendment  was  necessary  for  the  Navy  to  make  grant  money 
available  to  Rubicon. 

Motion  by  Mr.  Green,  seconded  by  Ms.  Halsted.  Approved,  4-0. 

13.  Resolution  authorizing  Executive  Director  to  issue  a Request  for  Proposal  for  Weekend  Public 
Markets  (Action  item) 

Ms.  Conroy  indicated  that  the  current  flea  market  is  so  successful  that  the  Project  Office  has 
gotten  inquiries  from  other  prospective  operators.  This  Rf  P calls  for  a one-year  contract  with 
options  that  can  be  exercised  with  the  Authority’s  approval.  The  RFP  encourages  a farmer’s 
market  or  green  market.  Mr.  Green  asked  if  the  flea  market  would  be  held  both  Sunday  and 
Saturday  and  Ms.  Conroy  responded  that  the  Project  office  would  evaluate  that  element  among 
other  elements  in  each  operator’s  proposal.  Ms.  Halsted  inquired  about  parking  rates  and  Ms. 
Conroy  responded  that  the  operator  would  collect  parking  fees  and  that  the  Authority  would  seek 
a percentage. 

Ruth  Gravanis  stated  that  advertising  for  the  flea  market  should  promote  Muni  service  to  the 
island  and  discourage  the  use  of  private  cars.  Admission  fees  should  be  separate  from  parking 
fees.  She  added  that  the  selected  operator  should  provide  trash  receptacles  and  recycling 
containers. 

Motion  of  approval  by  Ms.  Halsted,  seconded  by  Mr.  Fazande.  Approved,  4-0. 

14.  Resolution  in  support  of  Bay  Area  High-Speed  Water  Transit  Initiative  and  Senate  Bill  428 
(Action  Item) 

The  item  was  continued  to  the  next  meeting. 

15.  Resolution  authorizing  Executive  Director  to  continue  month-to-month  lease  with  California 
Engineering  Contractors  beyond  six  months  (Action  item) 

Ms.  Conroy  explained  that  since  she  is  authorized  to  extend  month-to-month  leases  for  no  more 
than  six  months,  the  further  extensions  for  California  Engineering  Contractors  must  be  approved 
by  the  Authority. 

Mr.  Green  moved  approval,  Mr.  Fazande  seconded.  Approved,  4-0. 
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16.  Closed  session 

The  Authority  met  in  closed  session  to  discuss  property  negotiations 

Discussion  and  vote  on  whether  to  disclose  action  taken  or  discussions  held  in  Closed  Session. 

Motion  that  the  Treasure  Island  Development  Authority  elects  at  this  time  not  to  disclose  its 
closed  session  deliberations.  Passed  unanimously. 

17.  Adjourned  The  meeting  adjourned  at  3:25  p.m. 
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Treasure  Island  Project 
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(415)  274-0660 
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Willie  Lewis  Brown,  Jr. 
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SAN  FRANCISCO 

^ . IMPORTANT  NOTICE:  public  library 

The  regular  Wednesday, August  ll^||^eeting  of  the^Treasure  Island 
Development  Authority  has  beeg  cancelled 


A special  meeting  of  the  Authority  will  be  held  on  Wednesday,  August  at 
9:30  a.m.  in  Room  408  in  City  Hall. 
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Treasure  Island  Development  Authority 
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AUG  05  99 
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Ms.  Susan  Horn 

Govenunent  Info  Center  Mam  Library 
100  Larkin  St. 

San  Francisco,  CA  94102 


Next  regular  meeting:  Wednesday,  September  8,  1999 

The  regular  meetings  of  the  Treasure  Island  Development  Authority  are  held  the  2'“^  Wednesday  of  each  mor 
at  1 p.m.  in  Hearing  Room  400  in  City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place. 

A binder  of  supporting  material  is  available  for  public  viewing  at  the  Mayor’s  Treasure  Island  Project  office,  410  Palm  Avenue, 
on  Treasure  Island  and  at  the  Government  Information  Center  reference  desk.  Main  Library,  Civic  Center. 
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TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
AGENDA  FOR  SPECIAL  MEETING 
WEDNESDAY,  AUGUST  18, 1999  9:30  A.M. 

Room  408,  City  Hall 
1 Dr.  Carlton  Goodlett  Place 


Willie  L.  Brown,  Jr.,  Mayor 


DIRECTORS 


John  Elberling,  Vice-Chairman 
William  Fazande 
Susan  Po-Rufino 
Doug  Wong 

Annemarie  Conroy 
Executive  Director 

Treasure  Island  Development  Authority 


Gerald  Green 
Anne  Halsted 
James  Morales 


ORDER  OF  BUSINESS 

1 . Call  to  Order  and  Roll  Call 

2.  Approval  of  Minutes 

3.  Communications 

4.  Ongoing  Business  by  Directors 

5.  Introduction  of  New  Business  by  members 

6.  Report  of  the  Treasure  Island  Project  Director  Annemarie  Conroy 

• Report  on  access  to  Treasure  Island  including  public  use  last  month 

• Status  of  environmental  clean  up 

• Report  on  short-term  leases 

• Report  on  San  Francisco-Oakland  Bay  Bridge/Caltrans  issues 

• Report  on  TIFIDI 

• Update  on  TI  budget  1999-2000 

• Report  on  the  status  of  personal  property 

• Report  on  formation  of  CAC 

• Legislation/hearings  affecting  Treasure  Island 


free  rCL  eo  pa  pe/r 


7.  Public  Comment 

8.  Resolution  approving  interim  sub-lease  with  Treasure  Island  Enterprises  for  TI  Marina 
(Action  item) 

9.  Resolution  authorizing  the  Executive  Director  to  continue  month-to-month  lease  with  San 
Francisco  Sailing  Center  Foundation  {Action  item) 

10.  Resolution  authorizing  the  Executive  Director  to  enter  into  lease  with  Navy  for  Delancey 
Street  housing  units  (Action  Item) 

1 1 . Resolution  authorizing  the  Executive  Director  to  enter  into  lease  with  the  Navy  for  cell 
site  locations  (Action  item) 

12.  Resolution  approving  award  of  contract  to  Golden  Gate  Disposal  for  collection  of  refuse 
on  Treasure  Island  (Action  item) 

13.  POSSIBLE  CLOSED  SESSION 

• Public  Comment  on  all  items  relating  to  closed  session 

• Vote  on  whether  to  hold  closed  session  to  confer  with  legal  counsel.  (San  Francisco 
Administrative  Section  67.1 1(b). 

CLOSED  SESSION 

CONFERENCE  WITH  REAL  PROPERTY  NEGOTIATOR 
Property;  Treasure  Island  Naval  Base 

Persons  negotiating:  Annemarie  Conroy,  Michael  Cohen,  Stephen  Proud 
Under  negotiation: 

Price Terms  of  payment Both  x 

14.  Reconvene  in  open  session: 

• Possible  report  on  action  taken  in  closed  session.  (Government  Code  section  54957.1 
(a)  (2)  and  San  Francisco  Administrative  Code  section  67.14  (b)  (2).) 

• Vote  to  elect  whether  to  disclose  any  or  all  discussions  held  in  closed  session  (San 
Francisco  Administrative  Code  section  67.14(a).) 

15.  Adjourn 
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Treasure  Island  Development  Authority 
Minutes  of  July  14, 1999  Regular  Meeting 


1.  Call  to  Order: 


1:05  p.m.  in  Room  400, 
City  Hall 


2.  Roll  Call: 


Present:  John  Elberling,  Vice  Chair 


William  Fazande 
Gerald  Green 
James  Morales  (left  2:05) 
Anne  Halsted 


Excused:  Doug  Wong 

3.  Approval  of  Minutes: 

The  minutes  of  June  9,  1999  were  unanimously  approved. 


4.  Communications 


The  Commission  Secretary  reported  there  were  none. 


7.  Executive  Director’s  Report 


Ms.  Conroy  reported  on  the  following  issues: 

Access:  Ms.  Conroy  reported  that  the  wakeboarding  events  of  the  X Games  had  been  extremely 
successful.  Ms.  Conroy  also  listed  sponsors  of  future  events. 

Environmental  Clean-up-  Martha  Walters  reported  that  the  Navy  had  been  testing  for  heavy 
metals  in  the  housing  area  and  that  she  would  report  the  results  at  the  Authority  s next  meeting. 

Status  of  the  San  Francisco-Oakland  Bay  Bridge-  Ms.  Conroy  reported  that  recent  and  erroneous 
news  commentaries  indicating  that  San  Francisco  would  accept  $25  million  in  mitigation  for  constructing 
a bridge  along  the  northern  alignment.  In  addition,  she  also  reported  that  she  met  with  the  Secretary  of 
Business,  Transportation  and  Housing,  Maria  Contreras-Sweet  who  will  brief  Governor  Davis  regarding 
the  City’s  position. 

Budget  update:  Ms.  Arbuckle  reported  that  the  1999-2000  budget  had  not  been  approved  by  the 
Board  of  Supervisors  but  that  $500,000  had  been  placed  on  reserve  by  the  Board’s  Finance  Committee  to 
monitor  Navy  clean-up  activities.  She  added  that  because  Mayor  Brown  requires  the  Authority  to  be  self- 
sufficient  in  terms  of  paying  for  city  services,  $1.5  million  is  needed  to  pay  the  San  Francisco  Fire 
Department  for  fire  protection.  This  sum  leaves  a large  gap  in  the  Authority’s  budget.  To  compensate, 
the  Project  Office  intends  to  charge  city  agencies  to  occupy  their  premises  on  TI.  These  lease  rates  will 
bring  new  revenue.  Despite  this  and  other  sources,  it  is  likely  that  a supplement  will  be  needed  towards 
the  end  of  1999  or  the  beginning  of  next  year.  Another  issue  is  the  payment  by  the  federal  government  or 
the  Job  Corps  for  services  provided  to  the  facility  on  TI.  Current  law  does  not  require  federal  facilities  to 
pay  for  public  services.  Several  Authority  members  voiced  concerns  regarding  the  status  of  the  budget 
and  sources  of  additional  revenue  and  requested  a report  at  the  Authority’s  next  meeting. 

Report  on  TIHDI  and  personal  property  inventory  - Ms.  Conroy  reported  that  the  project  Office 
had  been  working  with  TIHDI  to  convey  requested  items  for  TIHDF’s  housing.  In  addition,  the  inventory 
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of  personal  property  submitted  by  the  Navy  to  the  Project  Office  is  not  yet  complete  and  is  in  the  process 
of  revision. 

Report  on  the  formation  of  the  CAC-  Ms.  Conroy  stated  that  the  Mayor’s  Office  should  be 
completing  its  list  of  potential  appointees  soon  and  that  the  Board  of  Supervisors’  Rules  Commitee  has 
interviewed  several  candidates  and  will  continue  its  hearing  because  of  continued  interest  by  members  of 
the  public. 

Report  on  legislation-  Ms.  Conroy  reported  that  Supervisor  Ammiano’s  charter  amendment  that 
Treasure  Island  be  included  in  the  City’s  6"’  Supervisorial  District  was  approved  by  the  Board  on  July 
12th.  In  addition,  increased  Muni  service  was  approved  by  the  Public  Transportation  Commission  on 
July  6'*’ 


Report  on  Rysher  Productions  job  creation  activities:  Ms.  Conroy  reported  that  TIHDI  and 
Rysher  Productions  were  meeting  the  following  day. 

8.  Public  Comment 

Milan  White  proposed  an  RV  park  on  Treasure  Island. 

Paul  Hehn,  Restoration  Advisory  Board  (RAB),  spoke  in  favor  of  setting  aside  $500,000  for 
overseeing  Navy  clean-up. 

1 1 . Resolution  approving  preliminary  redevelopment  plan  {Action  item) 

Since  Mr.  Morales  had  to  leave.  Development  Director  Stephen  Proud  described  the  basics  of  the 
preliminary  redevelopment  plan  stating  that  pursuant  to  California  redevelopment  law,  TIDA  is  required 
to  prepare  a series  of  documents  and  the  preliminary  plan  is  the  first.  It  is  the  first  formal  statement  of  the 
purpose  and  scope  of  the  redevelopment  program  and  serves  as  notification  of  TIDA’s  intent  to  form  a 
project  area  for  redevelopment  purposes.  The  plan  must  define  project  area  boundaries,  describe  land 
uses,  street  layout,  population  and  building  densities  and  development  standards.  Mr.  Proud  indicated 
that  the  current  housing  areas  were  being  excluded  from  the  redevelopment  plan  boundaries  because  state 
laws  restrict  new  housing  construction,  and  because  the  long-term  use  of  these  parcels  are  unknown,  it 
may  not  be  practical  to  adopt  a redevelopment  plan  for  those  areas.  These  areas  can,  however,  be 
included  in  the  redevelopment  plan  in  the  future. 

If  the  Authority  endorses  the  preliminary  plan,  the  plan  will  be  submitted  to  the  Planning 
Commission  for  approval  and  then  to  the  return  to  the  Authority  for  acceptance. 

Both  Mr.  Morales  and  Mr.  Green  inquired  what  or  who  would  manage  land  use  considerations 
and  building  permits  for  areas  excluded  from  the  boundaries  of  the  redevelopment  plan.  Ms.  Halsted 
inquired  if  the  re-use  plan  had  been  used  as  the  guiding  plan  for  land  uses  and  Mr.  Proud  stated  that  it  had 
been. 


Ruth  Gravanis  commented  about  the  use  of  the  term  demolition  and  requested  that  the  Authority 
and  staff  differentiate  between  TI  and  YBI  when  using  TI.  She  indicated  that  she  was  pleased  that 
wetlands  were  being  considered  in  the  preliminary  plan. 

Mr.  Green  responded  that  Ruth  should  thank  herself  for  her  efforts  in  creating  wetlands. 


2 


m 


-it  frlwiii l>«|iinilM  <m<i<nq Iwon^lp  ' 
' aol*iv#iTN>i 


^ -3AD  »itl  lo  imtttorMlI  odi  so  t oqoH 

H,ri  iriMieffe  >d!  ipii  brm  t*oot^  wwdoina  Uimoioci to iwHjj 

^ 9i((Mitio  niw  bfwi  »tH>ibflso  trtmi  i;£>v/^<y 

. Jildg^st 

. si  t>*ib«/loni  «>d 

m ,j«j(l44»^}<|trA«9l  ra»«M  boaiwmol  .noU;bbinI'  Mi ' ■ 

,>t5  V, 

‘ 'i  «4lUX‘fll^t^  f0’ai<i3  lui  no^H  f ‘ * 

fifU  019^  ^not)^idug^1^tfe^  < 


fra/rwrioD  Difdi^  .8 

ittl  iv  wvjg  m nwsrwItoJl  .orioH  ^ ■ 


qtHuiiiio  /vaH  ^l»9»^v 
Rrjiwnqq*^-  jjjId 


fe>  j^  iMdiq  at  4*  ^ 

r.  M»1o.4qool 

>«*4ugiiq:odr$  toJ*trAr>-S3^fl 

ina^t^  ffy  *' - Vii/iniTitH  NiiiihuiiTiliiniifi  hii  ■ in'n'n— I liin’tiiln  *iltii  "-t-  ...  'V.‘lT 


.■19^' 


r»omriflloq  ,iKrt^  jyoiN 

i 'j/!»  iWTt  MfO^^Utiud  »/iyHi|«ft 


• wwei«wfn<j^'^a  gs^ui^d.wbn 

^ .<#li»p24l  xOtl'Aiiq  iT7nM^y9fti.vi  ^ od  jos  J 


^•f«  tfco/ftodu*  qd  ^ ^yirtiwA  ihIiH 


' .!  7fl<C«tjh  b^oj4W*w«<  lufvrKO  h9ntq»d^l||^  bai»  ^^tsioM  .Od  ^ 

I diinjf  M ,mhi  ^ «Knl  »»n  loUirimw  ^n(W<u^ ‘hw  . 


bw  pilq  m bmifimd  bid  iiilq  r»eu^ortiti  J 


b<in^  mwoili'lt^oili  MMMfebtdoftlfMnoo  • 


•2)mrb%  V £,i(ydli.Hiit  tj-i^t'a^drl  binoii^  ittult  iiKU^<iK>q0{n  msiO  .iK3 


■' 


^rlkm 


Mr.  Green  motioned  to  endorse  the  preliminary  plan  and  indicated  that  the  Authority  would  have 
issues  to  deal  with  later  on.  Mr.  Morales  seconded.  Approved  4-0. 

9.  Presentation  by  Steve  Arcelona  on  Treasure  Island  Job  Corps  Center 

Steve  Arcelona,  Job  Corps  Center  Director,  stated  that  he  arrived  on  TI  in  February  1999  and  that 
the  Center  plans  to  grow  from  the  current  120  students  in  the  Advanced  Culinary  Academy  to  850 
in  various  programs,  most  of  whom  will  live  on  TI. 

Mr.  Green  stated  that  he  supports  the  Job  Corps  but  that  his  priority  is  the  economic  development 
of  the  island.  Mr.  Green  inquired  about  the  Job  Corps  building  plan  and  coordination  with  the  TI 
Project  Office.  Ms.  Conroy  noted  that  the  Project  has  had  an  excellent  relationship  with  the  Job 
Corps  since  the  arrival  of  Mr.  Arcelona.  Mr.  Green  asked  how  students  arrived  at  TI  and  was 
informed  that  many  come  by  public  transit  but  that  none  is  available  from  the  East  Bay.  Mr. 
Green  asked  for  a description  of  how  the  Job  Corps  was  going  to  demarcate  its  boundaries  and 
Mr.  Arcelona  replied  that  demarcation  will  be  low  key  and  fences,  railings  will  be  short  in  height 
and  ornamental.  Mr.  Arcelona,  in  response  to  Mr.  Elberling’s  question,  stated  that  the  Job  Corps 
employs  300  people  with  a $13  million  annual  budget. 

10.  Discussion  of  Treasure  Island  Homeless  Development  Initiative  Community  Services  Plan 

Ms.  Conroy  introduced  the  item  by  indicating  that  the  Project  Office  has  been  working  in  a 
number  of  areas  to  increase  services  to  Treasure  Island.  Specifically,  she  indicated  that  since 
TIHDI  declined  the  opportunity  to  operate  a convenience  store,  that  the  John  Stewart  Company 
was  seeking  an  operator.,  probably  at  Building  34.  In  addition,  Delancey  Street  opened  a cafe 
and  Muni  service  has  been  increased.  Other  items  of  focus  include  finding  a licensed  operator  for 
child  care  facility,  and  facilities  for  recreation,  and  spiritual  services. 

Ms.  Conroy  introduced  Sherry  Williams,  Executive  Director  of  TIHDI  who  indicated  that  TIHDI 
is  also  working  on  services  for  TI,  most  of  which  will  be  also  available  to  all  residents  of  the 
island.  She  invited  everyone  to  an  October  9“^  kick-off  community  festival  and  then  Ms. 
Williams  introduced  TIHDI  consultant,  Elaine  Molinari,  who  stated  that  TIHDI’s  aim  is  to  broker 
services,  not  provide  them  directly.  Ms.  Molinari  gave  an  overview  of  TIHDFs  community 
services  plan.  Mr.  Leon  Wilson,  Services  Director  for  TIHDI,  described  TIHDI’s  plans  for 
recreational  services.  Ms.  Williams  stated  the  importance  and  need  for  space  for  community 
meetings  to  create  a sense  of  belonging.  She  emphasized  the  importance  of  space  for  families  to 
meet  and  to  establish  a neighborhood  advisory  committee.  Devon  Richardson,  S.F.’s  Department 
of  Health  Services,  stated  that  his  Department  supports  TIHDFs  housing  programs  and  is 
concerned  that  there  be  community  and  support  services.  Beth  Smith,  Catholic  Charities,  stated 
that  TIHDFs  programs  are  in  need  of  a place  for  vans,  staff  and  for  administrative  staff  Lauren 
Sanborn,  John  Stewart  Company,  stated  that  there  is  a great  need  for  paramedic  services.  Matt 
Starr  reiterated  the  need  for  a community  services  room. 

Ms.  Conroy  responded  that  the  Project  Office  had  been  promised  by  the  Fire  Department  an 
ambulance  staffed  with  paramedics  but  that  due  to  budget  constraints,  the  SFFD  will  not  furnish 
the  emergency  service.  She  added  that  the  lack  of  emergency  paramedic  response  is  troubling 
and  that  the  Project  Office  is  making  little  headway  with  the  Fire  Department. 

Several  Authority  members  expressed  concern  with  the  lack  of  ambulance  and  paramedic  service 
to  the  islands  and  requested  from  the  Executive  Director  a recommendation  for  action  on  the 
matter. 
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Ms.  Conroy  stated  that  space  for  meeting  was  limited  by  seismic  issues  (FEMA  178)  and  that 
Building  34  is  being  brought  up  to  code.  In  addition,  the  proposed  Police  Academy  Building  has 
a small  theatre. 

Mr.  Elberling  requested  that  staff  bring  back  to  the  Authority  an  inventory  of  buildings  available 
for  meetings.  Ms.  Halsted  indicated  her  interest  in  tracking  the  development  of  services, 
particularly  those  relating  to  recreation  and  parks. 

12.  Resolution  approving  first  amendment  to  Rubicon  Enterprises,  Inc.  to  include  contract  provision 
requiring  contractor  to  certify  that  contractor  is  not  excluded  from  participation  in  federal 
assistance  programs  (Action  item) 

Ms.  Arbuckle  indicated  that  the  amendment  was  necessary  for  the  Navy  to  make  grant  money 
available  to  Rubicon. 

Motion  by  Mr.  Green,  seconded  by  Ms.  Halsted.  Approved,  4-0. 

13.  Resolution  authorizing  Executive  Director  to  issue  a Request  for  Proposal  for  Weekend  Public 
Markets  (Action  item) 

Ms.  Conroy  indicated  that  the  current  flea  market  is  so  successful  that  the  Project  Office  has 
gotten  inquiries  from  other  prospective  operators.  This  REP  calls  for  a one-year  contract  with 
options  that  can  be  exercised  with  the  Authority’s  approval.  The  REP  encourages  a farmer’s 
market  or  green  market.  Mr.  Green  asked  if  the  flea  market  would  be  held  both  Sunday  and 
Saturday  and  Ms.  Conroy  responded  that  the  Project  office  would  evaluate  that  element  among 
other  elements  in  each  operator’s  proposal.  Ms.  Halsted  inquired  about  parking  rates  and  Ms. 
Conroy  responded  that  the  operator  would  collect  parking  fees  and  that  the  Authority  would  seek 
a percentage. 

Ruth  Gravanis  stated  that  advertising  for  the  flea  market  should  promote  Muni  service  to  the 
island  and  discourage  the  use  of  private  cars.  Admission  fees  should  be  separate  from  parking 
fees.  She  added  that  the  selected  operator  should  provide  trash  receptacles  and  recycling 
containers. 

Motion  of  approval  by  Ms.  Halsted,  seconded  by  Mr.  Fazande.  Approved,  4-0. 

14.  Resolution  in  support  of  Bay  Area  High-Speed  Water  Transit  Initiative  and  Senate  Bill  428 
(Action  Item) 

The  item  was  continued  to  the  next  meeting. 

15.  Resolution  authorizing  Executive  Director  to  continue  month-to-month  lease  with  California 
Engineering  Contractors  beyond  six  months  (Action  item) 

Ms.  Conroy  explained  that  since  she  is  authorized  to  extend  month-to-month  leases  for  no  more 
than  six  months,  the  further  extensions  for  California  Engineering  Contractors  must  be  approved 
by  the  Authority. 

Mr.  Green  moved  approval,  Mr.  Fazande  seconded.  Approved,  4-0. 
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16.  Closed  session 

The  Authority  met  in  closed  session  to  discuss  property  negotiations 

Discussion  and  vote  on  whether  to  disclose  action  taken  or  discussions  held  in  Closed  Session. 

Motion  that  the  Treasure  Island  Development  Authority  elects  at  this  time  not  to  disclose  its 
closed  session  deliberations.  Passed  unanimously. 

17.  Adjourned  The  meeting  adjourned  at  3:25  p.m. 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 


Subject:  Resolution  Approving  Interim  Operating  Agenda  Item  No. 

Agreement  for  the  Marina  with  Treasure  Meeting  of  August  18,  1999 

Island  Enterprises 


ContactVPhone:  Annemarie  Conroy,  Executive  Director 
Stephen  Proud,  Director  of  Development 
274-0660 

SUMMARY  OF  PROPOSED  ACTION: 

Staff  is  requesting  approval  by  the  Authority  of  an  Interim  Operating  Agreement  with  Treasure 
Island  Enterprises  for  the  repair,  marketing,  and  management  of  the  existing  marina  located  in 
Clipper  Cove,  Treasure  Island. 

BACKGROUND 

On  February  19,1999,  the  Authority  confirmed  the  selection  of  Treasure  Island  Enterprises  (TIE) 
as  the  prospective  developer  of  the  Treasure  Island  Marina.  On  March  10,  1999,  the  Authority 
approved  a series  of  milestones  related  to  the  Authority's  negotiations  with  TIE.  One  such 
milestone  was  the  negotiation  and  approval  of  an  Interim  Operating  Agreement  that  set  forth  the 
terms  under  which  TIE  would  assume  management  responsibilities  for  the  existing  marina. 

Authority  staff,  with  assistance  from  the  City  Attorney's  office,  has  negotiated  the  terms  and 
conditions  of  the  Interim  Operating  Agreement  (the  "Agreement"),  in  substantially  the  form  of 
the  Agreement  attached  to  the  resolution  as  Exhibit  A.  The  key  components  of  the  Agreement 
are  as  follows; 

♦ Premises:  TIE  will  have  use  of  the  marina  proper  and  the  adjacent  parking  area. 

In  addition,  TIE  may  use  a 60'  x 300'  area  south  of  Pier  1,  immediately  adjacent 
to  the  shoreline  as  a dry  boat  storage  area.  It  is  expected  that  TIE  will  work 
with,  and  reach  agreement  with  the  sailing  center  for  shared  use  of  their  facility 
to  serve  as  a launching  area  for  the  boats  in  dry  storage. 

♦ Term:  The  term  of  the  Agreement  is  the  expiration  of  the  ENA  (maximum  2 
years)  or  the  execution  of  the  transaction  documents  related  to  the  long  term 
development  of  the  marina,  whichever  occurs  first. 

♦ Rent:  TIE  will  pay  a "Base  Rent"  that  is  the  greater  of  $90,000  per  year  or  10% 
of  the  total  gross  revenues  (which  includes  all  revenues  collected  by  TIE  during 
the  interim  operating  period).  In  addition  to  Base  Rent,  TIE  will  pay  the 


Common  Area  Maintenance  (CAM)  charge  levied  by  the  Navy  and  all  utility 
costs  associated  with  the  marina. 

Improvemem  Allowance:  The  Authority  is  granting  TIE  an  Improvement 

Allowance,  which  is  not  to  exceed  $190,000.  The  Improvement  Allowance  will 
allow  TIE  to  repair  the  marina  to  address  code  and  safety  deficiencies  ^d  to 
address  deferred  maintenance  of  the  facility.  The  Agreement  allows  TIE  to 
amortize  the  cost  of  the  repairs  over  the  two-year  term  of  the  Agreement  m the 
form  of  a rent  credit  against  Base  Rent. 

Permitted  Use-  TIE  will  be  allowed  to  use  the  marina  for  activities  typically 
associated  with  marina  operation.  The  use  of  the  parking  lot  adjacent  to  the 
marina  will  be  a non-exclusive  use  and  TIE  must  share  the  facility  with 
Delancev  Street  Cafe.  TIE  is  allowed  to  hold  special  events  at  the  manna  and  m 
the  parking  lot,  however,  events  held  on  the  parking  lot  are  subject  to  the  prior 
approval  of  the  Authority.  The  boat  storage  area  near  Pier  1 may  only  be  used 
for  that  purpose. 

. Slip  Rental  & Rates:  The  Authority  will  assign  all  existing  berthing  agreements 
to  TIE  which  has  agreed  to  accept  all  existing  tenants  who  are  m good  standing. 
TIE  will  offer  future  slip  vacancies  to  persons  on  the  existing  waiting  lis  , 
however  to  remain  on  the  list,  boaters  may  be  required  to  pay  a nominal  fee  as 
is  customary  at  other  marinas  in  the  Bay  Area. 

For  existing  tenants.  TIE  may  raise  slip  fees  to  $5.50  per  linear  foot  once  they 
have  completed  all  of  the  repairs  set  forth  in  the  Agreement  Fees  will  rematn  at 
$5  50  for  nine  months  thereafter,  at  which  time  TIE  will  be  free  to  charge 
market  rate  rent  for  the  slips.  For  those  boaters  who  rent  sitp  space  subsequent 
to  the  Agreement  (including  those  on  the  waiting  list),  TIE  may  charge  market 
rate  rent. 

♦ Security  Deposit:  TIE  will  pay  the  Authority  $25,000  as  a security  deposit  for 
the  marina. 

♦ Cross  Default:  An  uncured  event  of  default  under  the  terms  of  the  Agreement 
will  constitute  an  event  of  default  under  the  Exclusive  Negotiating  Agreement. 

♦ Guaranty:  In  the  Agreement,  TIE  acknowledges  that  its  obligations  under  the 
Agreement  are  covered  by  the  Guaranty  from  the  Yucaipa  Companies  da 
April  7,  1999. 


ATTACHMENTS 

Resolution 

Exhibit  A - Interim  Operating  Agreement 


[Interim  Sublease  of  Treasure  Island  Marina  ] 

AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  ENTER  INTO  AN  INTERIM  SUBLEASE 
WITH  TREASURE  ISUKND  ENTERPRISES  FOR  USE,  OPERATION  AND  MAINTENANCE 
OF  THE  EXISTING  TREASURE  ISLAND  MARINA. 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended 
Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statutes  of  1968  (the  “Act"),  the  California  Legislature  (i)  designated  the  Authority 
as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  former 
Naval  Station  Treasure  Island  (the  “Base"),  and  (ii),  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  the  public  trust  for  commerce,  navigation  and  fisheries  (the  "Tidelands 
Trust"),  vested  in  the  Authority  the  authority  to  administer  the  Tidelands  Trust  as  to  such 
property;  and, 

A request  for  proposals  (“RFP”)  was  issued  by  the  City  to  evaluate 
proposals  related  to  the  development  and  expansion  of  the  Treasure  island  Marina  (the 
“Marina”):  and, 

WHEREAS,  On  February  19,  1999.  after  considering  the  recommendations  of  a 
selection  committee  appointed  by  the  Authority,  observing  the  presentations  each  of  the 
respondents  made  to  the  Authority  at  a series  of  public  hearings,  and  considering  the  results 
of  an  independent  analysis  of  certain  components  of  the  RFP  selection  criteria  by  the  Sedway 
Group,  the  Authority  confirmed  the  selection  of  T reasure  island  Enterprises  ( TIE  ) as  the 
developer  of  the  Marina;  and, 

WHEREAS,  One  of  the  requirements  of  the  RFP  was  that  the  selected  developer 
would  have  to  operate,  maintain  and  repair  the  Marina  pending  the  execution  of  long-term 
agreements  for  the  development  and  expansion  of  the  Marina;  and. 
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WHEREAS,  On  June  9,  1999,  the  Authority  authorized  the  Executive  Director  to  enter 
into  an  Exclusive  Negotiating  Agreement  (“ENA”)  with  TIE;  and, 

WHEREAS,  The  ENA  included  a series  of  milestones  related  to  the  Authority’s 
negotiations  with  TIE,  including  entering  into  an  interim  sublease  with  TIE;  and, 

WHEREAS,  Authority  staff  and  TIE  have  negotiated  the  terms  and  conditions  of  an 
Interim.  Sublease,  a substantially  final  form  of  which  is  attached  hereto  as  Exhibit  A (the 
“Interim  Sublease’’);  and, 

WHEREAS,  Under  the  Interim  Sublease,  TIE  is  permitted  to  use  the  Marina  for  marina- 
related  uses  and  is  required  to  operate,  repair  and  maintain  the  Marina;  and, 

WHEREAS,  The  term  of  the  Interim  Sublease  is  coterminous  with  the  term  of  the  ENA 
(which  has  an  absolute  “upset  date”  date  of  June  22,  2001);  and, 

WHEREAS,  An  uncured  event  of  default  under  the  Interim  Sublease  shall  constitute  a 
event  of  default  under  the  ENA;  and, 

WHEREAS,  Under  the  Interim  Sublease,  TIE  acknowledges  and  agrees  that  its 
obligations  thereunder  are  covered  by  that  certain  Guaranty  from  The  Yucaipa  Companies  in 
favor  of  the  Authority  dated  April  7,  1999. 

WHEREAS,  Under  the  Interim  Sublease,  TIE  is  required  to  pay  the  Authority  rent  equal 
to  the  greater  of  $90,000  per  year  or  1 0%  of  TIE’S  gross  revenues;  and, 

WHEREAS,  Under  the  Interim  Sublease,  TIE  is  granted  an  improvement  allowance  as 
an  offset  against  its  rent  obligations  in  an  amount  not  to  exceed  $190,000  for  certain  repairs 
and  improvements  to  the  Marina  to  be  completed  by  TIE,  such  as  safety  repairs  to  existing 
electrical  systems  (the  “Approved  Work”);  and, 

WHEREAS,  Under  the  Interim  Sublease,  TIE  shall  assume  (without  assuming  liability 
for  any  prior  claims  against  the  Authority)  all  current  berthing  agreements  at  the  Marina,  may 
not  raise  current  boaters’  slip  fees  until  after  the  Approved  Work  is  completed,  and  then,  for 
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the  first  9 months  thereafter,  slip  fees  for  current  boaters  may  not  exceed  $5.50  per  linear 
foot,  and  for  remaining  term  of  the  Interim  Sublease,  slip  fees  may  be  set  at  market  rates; 

Now  therefore,  be  it, 

RESOLVED,  That  the  Authority  hereby  approves  and  authorizes  the  Executive  Director 
to  enter  into  on  behalf  of  the  Authority  the  Interim  Sublease;  and,  be  it 

-rURTHER  RESOLVED,  That  the  Authority  authorizes  the  Executive  Director  to  enter 
into  modifications  to  the  Interim  Sublease  (including,  without  limitation,  the  attachment  of 
exhibits)  that  are  in  the  best  interests  of  the  Authority  and  the  City,  do  not  materially  change 
the  terms  of  the  Interim  Sublease,  and  are  necessary  and  advisable  to  effectuate  the  purpose 
and  intent  of  this  resolution. 


CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of 
the  Authority  at  a properly  noticed  meeting  on  August  18,  1999. 


John  Elberling 
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TREASURE  ISLAND  SUBLEASE 


THIS  SUBLEASE  (the  "Sublease"),  dated  as  of  September  1,  1999,  is  by  and 
between  the  Treasure  Island  Development  Authority  (■‘Sublandlord")  and  Treasure  Island 
Enterprises,  LLC,  a California  limited  liability  company  ("Subtenant”).  From  time  to  time. 
Sublandlord  and  Subtenant  together  shall  be  refeiTed  to  herein  as  the  “Parties". 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  The  United  States  of  America,  acting  by  and  through  the  Department  of  Na\7 
("Master  Landlord”)  and  Sublandlord  entered  into  a South  Waterfront  Lease  dated  September  5, 
1998  (the  “South  Waterfront  Lease”),  and  a Treasure  Island  Marina  Lease,  dated  September  4, 
1998  (the  “Marina  Lease”)  for  certain  portions  of  that  property  commonly  known  as  former 
Naval  Station  Treasure  Island  (the  "Property”).  The  South  Waterfront  Lease  and  the  Marina 
Lease  are  attached  hereto  as  Exhibits  A-1  and  A-2  respectively  and  are  collectively  referred  to 
herein  as  the  "Master  Lease”.  Under  the  Master  Lease,  the  Master  Landlord  leased  to 
Sublandlord,  among  other  things,  that  property  commonly  known  as  the  Treasure  Island  Marina 
(the  “Marina”),  as  more  particularly  shown  on  Exhibit  B-1  attached  hereto  and  an  area  south  of 
Pier  1 and  adjacent  to  the  shoreline,  intended  to  accommodate  not  more  than  100  boats  in  dr>' 
storage,  as  more  particularly  shown  on  Exhibit  B-2  attached  hereto  (the  "Storage  .Area”,  and 
together  with  the  Marina,  the  “Premises”). 

B.  A Request  for  Proposals  ("RFP")  was  issued  by  Sublandlord  to  evaluate  proposals 
related  to  the  development  and  expansion  of  the  Marina,  and,  at  its  regular  meeting  on  February 
17,  1999,  the  Board  of  Directors  of  Sublandlord  adopted  a resolution  authorizing  the  Executive 
Director  of  the  Sublandlord  to  enter  into  exclusive  negotiations  with  Subtenant  for  the 
development  and  expansion  of  the  Marina. 

C.  Pursuant  to  the  terms  of  that  certain  Exclusive  Negotiating  .Agreement,  b\’  and 
between  Sublandlord  and  Subtenant,  dated  .Line  22,  1999  (the  "ENA”),  Subtenant  and 
Sublandlord  were  to  negotiate  the  terms  and  conditions  of  a sublease  for  the  interim  operation  by 
Subtenant  of  the  existing  Marina,  including,  without  limitation,  the  performance  of  all  property 
management,  marketing,  leasing,  protection,  maintenance  and  repair  responsibilities  of  the 
Sublandlord  related  to  the  Marina  required  under  the  Master  Lease,  until  such  time  as  the  Parties 
are  prepared  and  able  to  enter  into  agreements  related  to  the  long-term  dex  elopment  and 
expansion  of  the  Marina  as  contemplated  by  the  RFP.  A copy  of  the  ENA  is  attached  hereto  as 
Exhibit  C. 

D.  Subtenant  desires  to  sublet  all  of  the  Premises  from  Sublandlord  and  Sublandlord 
is  willing  to  sublet  the  Premises  to  Subtenant  on  the  terms  and  conditions  contained  in  this 
Sublease.  Such  terms  and  conditions  reflect  the  interim  character  of  this  Sublease  and  the 
limitations  associated  with  the  relatively  short  anticipated  term  thereof.  They  do  not,  therefore, 
in  any  manner  reflect,  anticipate  or  set  a precedent  for  the  terms  and  conditions  of  the  long-term 
lease  contemplated  by  the  ENA. 
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NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  as  follows: 

1,  PREMISES 

. t c„hlf  ascrl  Premises.  Subject  to  the  terms,  covenants  and  conditions  of  thi^s 

Sublease',  SublLdlord  subleaseTT^Subtenant  the  Premises,  including  the  rmprovements  thereo  . 

12.  As  Is  Condition  of  Premises. 

(,,)  In.pertinn  of  Premises.  Subtenant  represents  and  vv<yants  that  Subte 

has  condueted  a thorough  and  diligent  inspection 

through  its  ofticers,  directors,  employees.  ^ ’.„ntatives  successors  and  assigns,  and  each  of 
contractors  , and  their  respective  heirs,  ‘ Kahili,,,  of  the  Premises  for  Subtenant's 

them.  (-Subtenant's  Agents”)  of  the  Premises  has  determined,  based 

intended  use.  Subtenant  is  fully  auare  j.  j operations  and  intended  uses, 

solely  on  its  own  investigation,  that  the  and  review  of  the 

sei^rRioref:r 

Section  6 of  the  Master  Lease. 

(1.)  As  Is:  Dischiimcr_omoErcscm^  ®“^AsTs“a^ 
agrees  that  the  Premises  are  being  subleased  and's^ibject  to  all  applicable  laws, 

condition,  without  representation  or  orders  or  decrees  of  any  municipal, 

statutes,  ordinances,  resolutions,  authority  with 

county,  state  or  federal  ^ ° ^ ®,,iereof,  whether  currently  in  effect  or  adopted  in 

jurisdiction  over  the  Piemises,  or  c , p ton  nf  the  Parties  includins  without  limitation  the 

{he  future  and  whether  or  not  in  t e Ufe  “and  safety  issues 

orders  and  citations  of  an\  regulator)  c ^ mananenient.  operation  and  possession 

concerning  the  Premises  governing  the  use,  P‘  j.  ° | (his  Sublease  is  made 
of  the  Premises  (together,  -Laws' ),  Without  P™,  „*er  title  matters 

subject  to  any  and  all  ,,he,her  or  not  of  record.  Subtenant  acknowdedges 

affecting  the  Premises,  or  any  portion  . directors  emplovees,  agents,  aflihates, 

and  agrees  that  neither  Sublandlord  nor  any  f " {epmsentatives, 

subsidiaries,  licensees  and  contractors  Sublandlord  hereby  disclaims, 

successors  and  assigns  (-Sublandlord  ^ f onceming  (i)  title  or  survey  matters 

any  representations  or  wan  antics,  expre  s'eismolooical  or  environmental  condition  of 

afLting  the  Premises,  (ii)  the  P'f the  Seismic  Report  (as 
the  Premises,  including,  without  limi  a ^ utilities  serving  the  Premises,  (iv)  the 

defined  below)  (iii)  the  quality,  nature  or  p,,„i3es  if  required  for 

feasibility,  cost  or  legality  ^ (v)  ,he  safety  of  the  Premises,  w hether  for  the 

Subtenant's  use  and  permitted  under  Subtenant's  Agents  or  Subtenant's  clients, 

use  of  Subtenant  or  any  other  person,  ^3  assignees  or  sub-subtenants 

customers,  r enders,  invitees  whatsoever  delating  to  the  Premises  or  their  use, 

purpose. 
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Notwithstanding  the  foregoing.  Sublandlord  warrants  its  authority  to  enter  into 

this  Sublease. 


(c)  Seismic  Report  and  Structural  Report.  Without  limiting  Section  1.2 
(b)  above.  Subtenant  expressly  acknowledges  for  itself  and  Subtenant's  Agents  that  it  received 
and  read  that  certain  report  dated  August  1995,  entitled  "Treasure  Island  Reuse  Plan:  Physical 
Characteristics,  Building  and  Infrastructure  Conditions,  ’’  prepared  for  the  Office  of  Militaiy' 
Base  Conversion,  Department  of  City  Planning,  and  the  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco,  (the  ‘‘Seismic  Report”),  a copy  of  the  cover  page  of  which  is  attached 
hereto  as  Exhibit  D.  Subtenant  has  had  an  adequate  opportunity  to  review  the  Seismic  Report 
with  expert  consultants  of  its  own  choosing.  The  Seismic  Report,  among  other  matters,  describes 
the  conditions  of  the  soils  and  points  out  that  in  the  area  of  the  Property  where  the  Premises  are 
located,  an  earthquake  of  magnitude  7 or  greater  is  likely  to  cause  the  ground  under  and  around 
the  Premises  to  spread  laterally  to  a distance  of  ten  (10)  or  more  feet  and/or  result  in  other  risks. 

In  that  event,  there  is  a significant  risk  that  the  Marina  and  any  other  structures  or  impro\'ements 
located  on  or  about  the  Premises,  may  fail  structurally  and  collapse. 

2.  COMPLIANCE  WITH  MASTER  LEASE 

2.1.  Compliance  with  Master  Lease.  Subtenant  shall  not  do  or  permit  to  be  done 
an>1hing  which  would  constitute  a violation  or  a breach  of  any  of  the  terms,  conditions  or 
provisions  of  the  Master  Lease  or  which  would  cause  the  Master  Lease  to  be  terminated  or 
forfeited  by  virtue  of  any  rights  of  termination  resen’ed  by  or  vested  in  the  Master  Landlord. 
Sublandlord  acknowledges  that  Subtenant's  acti\'ities  permitted  hereunder  do  not  ^’iolate  the 
terms  of  the  Master  Lease. 

2.2.  Automatic  Termination.  If  the  Master  Lease  terminates  for  any  reason 
whatsoever,  this  Sublease  shall  automatically  terminate  and  the  Parties  shall  thereafter  be 
relieved  from  all  liabilities  and  obligations  under  this  Sublease,  except  for  liabilities  and 
obligations  which  expressly  survive  termination  of  this  Sublease.  Subtenant  acknowledges  and 
agrees  that  it  has  reviewed  the  Master  Lease,  is  aware  of  the  circumstances  upon  which  the 
Master  Lease  may  be  terminated  and  hereby  assumes  all  risks  associated  with  the  automatic 
termination  of  this  Sublease  because  of  the  termination  of  the  Master  Lease.  The  parties  hereby 
acknowledge  that  the  Master  Lease  is  currently  scheduled  to  terminate  on  September  5.  2000. 
Sublandlord  hereby  covenants  to  use  good  faith  efforts  to  seek  an  extension  of  the  Master  Lease 
or  other  acquisition  of  the  Premises  from  Master  Landlord  to  enable  the  parties  to  complete  the 
Term  of  this  Sublease.  Sublandlord  further  covenants  to  use  good  faith  efforts  to  obtain  Master 
Landlord’s  consent  to  this  Sublease. 

3.  TERM 

3.1.  Term  of  Sublease.  The  Premises  are  subleased  for  a term  (the  "Term”) 
commencing  on  September  1,  1999  or  the  Effective  Date,  whichever  is  later,  (the 
‘‘Commencement  Date”)  and  expiring  on  the  earlier  of  (i)  the  date  of  the  expiration  or  earlier 
termination  of  the  ENA  or  (ii)  the  date  the  Parties  have  duly  executed  and  entered  into  binding 
agreements  related  to  the  long-term  development  and  expansion  of  the  Marina  as  contemplated 
by  the  ENA. 
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3.2.  Effective  Date.  This  Sublease  shall  become  effective  on  the  date  (the  "Effective 
Date")  upon  which  (i)  the  Parties  hereto  have  duly  executed  and  delivered  this  Sublease  and  (ii) 
Sublandlord's  Board  of  Directors  has  approved  this  Sublease. 

4.  RENT 

4.1.  Base  Rent.  Throughout  the  Term,  beginning  on  the  Commencement  Date, 
Subtenant  shall  pay  Sublandlord  “Base  Rent”  equal  to  the  greater  of  (i)  Ninety  Thousand  Dollars 
($90,000)  per  year  (“Minimum  Rent”)  or  (ii)  ten  percent  (10%)  of  Gross  Revenues  (as  defined 
below)  (“Percentage  Rent”).  Base  Rent  shall  be  paid  to  the  Sublandlord  without  prior  demand 
and  without  any  deduction,  setoff,  or  counterclaim  whatsoever  other  than  the  Improvement 
Allowance  described  in  Section  4.2  below.  Minimum  Rent  shall  be  payable  in  twelve  equal 
installments  of  $7,500.00  on  or  before  the  first  day  of  each  calendar  month,  in  advance,  at  the 
Notice  Address  of  Sublandlord  provided  in  Section  20.1  hereof  or  such  other  place  as 
Sublandlord  may  designate  in  writing.  If  the  Commencement  Date  occurs  on  a date  other  than 
the  first  day  of  a calendar  month,  or  the  Sublease  terminates  on  a day  other  than  the  last  day  of  a 
calendar  month,  then  the  monthly  payment  of  Base  Rent  for  such  fractional  month  shall  be 
prorated  based  on  a thirty  (30)  day  month. 

(a)  Percentage  Rent  shall  be  payable  quarterly  for  each  calendar  quarter,  to  the 
extent  in  excess  of  Minimum  Rent,  within  thirty  days  after  the  end  of  such  quarter,  with  an 
annual  reconciliation  to  be  conducted  at  the  time  of  Subtenant’s  Annual  Review  as  provided  for 
in  Section  4.6(c)  below.  To  the  extent  that  Percentage  Rent  has  been  overpaid  in  any  Sublease 
year,  then  Subtenant  shall  receive  a credit  against  the  next  installment  due  of  Base  Rent,  and  to 
the  extent  that  Percentage  Rent  has  been  underpaid.  Subtenant  shall  pay  the  additional  amount 
due  within  30  days  of  such  annual  reconciliation. 

(b)  “Gross  Revenues”  shall  mean  any  and  all  income,  revenue,  compensation 
or  consideration,  including  but  not  limited  to  in-kind  consideration,  generated  from  Subtenant’s 
use  of  the  Premises,  including,  without  limitation,  the  gross  selling  price  of  all  merchandise  or 
services  sold  or  delivered  in  or  from  the  Premises,  marina  slip  rentals,  dr>'  stack  storage  rentals, 
mooring  or  guest  boater  fees,  special  event  revenues,  and  concession  or  chandlery  revenues,  if 
any,  except  as  hereinafter  provided.  Gross  Revenues  shall  not  include  sales  and  use  taxes, 
refundable  deposits  or  fees,  in  lieu  charges  and  passthroughs  such  as  electrical,  water  or  other 
utility  charges  collected  by  Subtenant  from  licensees  on  behalf  of  utility  providers,  refunds  of 
payments  and  uncollected  receivables  due  Subtenant. 

4.2.  Imnrovement  Allowance.  Subtenant  shall  be  entitled  to  offset  against  its 
obligation  to  pay  Base  Rent  an  amount  equal  to  Subtenant’s  actual  costs  of  constructing  the 
Approved  Work  (as  defined  in  Section  7.1  below),  provided  however  in  no  event  shall  the 
amount  of  such  offset  exceed  $190,000  (the  “Improvement  Allowance”).  The  verified  amount  of 
the  Improvement  Allowance  shall  be  amortized  over  24  months  so  that  the  amount  of  the  offset 
against  Base  Rent  for  any  given  month  shall  not  exceed  $8,000.  Regardless  of  whether  or  not  the 
Term  of  this  Sublease  is  of  sufficient  length  for  Subtenant  to  fully  off-set  the  Improvement 
Allowance  against  Base  Rent,  in  no  event  shall  Sublandlord  be  obligated  to  reimburse  Subtenant 
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for  such  Improvement  Allowance  (other  than  as  an  off-set  against  Base  Rent)  or  extend  the  Term 
of  this  Sublease,  and  Subtenant  shall  solely  bear  the  risk  thereof 

(a)  In  order  to  determine  the  final  amount  of  the  Improvement  Allowance, 
Subtenant  shall  provide  Sublandlord  with  copies  of  (i)  all  invoices  received  by  Landlord  in 
connection  with  the  construction  of  the  Approved  Work,  (ii)  satisfactory  evidence  of  payment  of 
such  invoices,  including  unconditional  lien  waivers,  if  the  work  is  subject  to  mechanics’  liens  or 
if  such  invoices  have  not  been  paid,  conditional  lien  waivers,  if  applicable,  all  such  lien  waivers 
being  in  the  form  prescribed  by  California  Civil  Code  Section  3262,  if  applicable,  and  (iii)  such 
additional  supporting  data  substantiating  the  costs  of  the  Approved  Work  as  Sublandlord  may 
reasonably  require,  such  as  copies  of  requisitions  from  subcontractors  and  material  suppliers. 

4.3.  Additional  Charges.  In  addition  to  Base  Rent,  Subtenant  shall  pay  any  and  all 
costs,  impositions  and  expenses,  or  charges  otherwise  payable  by  Subtenant  to  Sublandlord 
hereunder,  including,  without  limitation,  the  common  area  maintenance  charge  assessed  by  the 
Master  Landlord  against  the  Premises  in  the  amount  not  to  exceed  $275  per  month  (the  “Navy 
CAM  Charge’’),  all  late  charges  and  default  interest  and  all  utility  charges  (as  set  forth  in  Section 
8.2  below)  (together,  the  “Additional  Charges”).  The  Additional  Charges  shall  be  payable 
without  set-off  or  counterclaim,  including,  without  limitation,  the  off-set  for  the  Improvement 
Allowance  described  in  Section  4.2  above.  Within  the  time  period  that  Subtenant  submits 
Subtenant’s  Annual  Review,  as  provided  in  Section  4.6(c)  below.  Sublandlord  shall  provide 
Subtenant  a written  summary  of  all  Additional  Charges  actually  incurred  for  the  period  covered 
by  Subtenant’s  Annual  Review.  To  the  extent  the  Navy  CAM  Charge  or  any  other  Additional 
Charges  has  been  overpaid  in  any  Sublease  year,  then  Subtenant  shall  receive  a credit  against  the 
next  installment  due  of  Base  Rent  or  Additional  Charges,  and  to  the  extent  that  Navy  CAM 
Charge  or  any  other  Additional  Charges  has  been  underpaid.  Subtenant  shall  pay  the  additional 
amount  due  within  30  days  of  such  annual  reconciliation.  Together,  Base  Rent  and  the  Additional 
Charges  shall  hereinafter  be  referred  to  as  the  “Rent”. 

4.4.  Late  Charge.  If  Subtenant  fails  to  pay  any  Rent  within  ten  (10)  days  after  the 
date  the  same  is  due  and  payable,  such  unpaid  amount  will  be  subject  to  a late  payment  charge 
equal  to  six  percent  (6%)  of  the  unpaid  amount  in  each  instance.  The  late  payment  charge  has 
been  agreed  upon  by  Sublandlord  and  Subtenant,  after  negotiation,  as  a reasonable  estimate  of 
the  additional  administrative  costs  and  detriment  that  Sublandlord  will  incur  as  a result  of  any 
such  failure  by  Subtenant,  the  actual  costs  thereof  being  extremely  difficult  if  not  impossible  to 
determine.  The  late  payment  charge  constitutes  liquidated  damages  to  compensate  Sublandlord 
for  its  damages  resulting  from  such  failure  to  pay  and  Subtenant  shall  promptly  pay  such  charge 
to  Sublandlord  together  with  such  unpaid  amount. 

4.5.  Default  Interest.  If  any  Rent  is  not  paid  within  thirty  (30)  days  following  the  due 
date,  such  unpaid  amount  shall  bear  interest  from  such  date  until  paid  at  the  rate  often  percent 
(10%)  per  year.  However,  interest  shall  not  be  payable  on  late  charges  incurred  by  Subtenant  nor 
on  any  amounts  on  which  late  charges  are  paid  by  Subtenant  to  the  extent  this  interest  would 
cause  the  total  interest  to  be  in  excess  of  that  which  an  individual  is  lawfully  permitted  to  charge. 
Payment  of  interest  shall  not  excuse  or  cure  any  default  by  Subtenant. 
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4.6.  BOOKS.  RECORDS  AND  REPORTS 

(a)  Books  and  Records.  Subtenant  shall  establish  and  maintain  books, 
records  and  systems  of  account  reflecting  all  business  operations  of  Subtenant  transacted  under 
this  Sublease  (the  “Books  and  Records”).  Subtenant  shall  maintain  such  Books  and  Records  at  a 
reasonably  accessible  location  within  California. 

(b)  Regular  Reports.  Except  for  the  first  partial  quarter  ending  on  September 
30,  1999,  promptly  after  the  close  of  each  calendar  quarter  but  no  later  than  30  days  after  such 
date.  Subtenant  shall  deliver  to  the  Sublandlord  a quarterly  report  on  a form  acceptable  to 
Sublandlord.  Such  report  shall  be  certified  as  true  and  correct  in  all  material  respects  by 
Subtenant  and  shall  include:  (i)  a statement  of  the  Base  Rent  (separating  out  Percentage  Rent  and 
Minimum  Rent),  (ii)  a statement  of  Gross  Revenues  for  the  preceding  quarter,  specifically  and 
separately  identifying  the  sources  of  such  revenue  by  rent  classification,  if  any,  (iii)  a list  of  all 
Berthing  Agreements  (as  described  in  Section  13.2  below)  that  have  been  entered  into  or 
terminated  during  the  preceding  calendar  quarter,  and  (iv)  such  other  information  as  the 
Sublandlord  may  reasonably  require. 

(c)  Subtenant’s  Annual  Review.  Annually  during  the  Term  of  this  Sublease, 
within  thirty  (30)  days  after  the  first  deadline  for  filing  a tax  return  for  the  Sublandlord’s  fiscal 
year  (e.g.,  30  days  after  April  15  for  a calendar  year  fiscal  year)  Subtenant  shall  arrange  for  a 
review  of  the  Books  and  Records  by  an  independent  certified  public  accountant  reasonably 
approved  by  the  Executive  Director.  Subtenant  shall  pay  all  costs  and  expenses  associated  with 
the  annual  review.  Such  review  shall  cover  the  previous  calendar  year  or  portion  thereof 
Subtenant  acknowledges  that  a primary  purpose  of  such  review  shall  be  to  enable  Subtenant  and 
the  Sublandlord  to  clearly  and  accurately  determine  the  nature  and  amount  of  Gross  Revenues 
and  to  verify  the  amount  of  Rent  due  and  payable  to  Sublandlord  and  to  otherwise  determine  the 
accuracy  of  Subtenant’s  Books  and  Records.  Subtenant  shall  deliver  an  original,  signed  copy  of 
each  such  annual  review  to  the  Executive  Director  of  Sublandlord  by  the  earlier  of  (a)  thirty  (30) 
days  after  the  tax  filing  deadline  or  (b)  if  possible  using  commercially  reasonable  efforts,  120 
days  after  the  end  of  the  12-month  period  or  portion  thereof  covered  by  such  review.  The 
foregoing  notwithstanding,  the  first  annual  review  shall  be  completed  and  delivered  to 
Sublandlord  by  no  later  than  January  31, 2001. 

(d)  Periodic  Audits  and  Inspections  of  Records.  After  providing  Subtenant 
with  72  hours  prior  written  notice  and  only  during  regular  business  hours,  the  Sublandlord,  its 
representatives  or  an  independent  auditor  may  audit,  examine  and  make  excerpts,  copies  and 
transcripts  from  the  Books  and  Records.  The  Sublandlord  may  perform  such  audit  at  any  time 
and  from  time  to  time  during  the  Term  or  for  a period  of  three  (3)  years  thereafter.  If  the 
Sublandlord’s  audit  shows  that  there  is  a deficiency  in  the  payment  of  any  Rent,  the  deficiency 
shall  become  immediately  due  and  payable  to  the  Sublandlord.  The  costs  of  any  periodic  audit 
shall  be  paid  by  the  Sublandlord  unless  the  audit  shows  that  Subtenant  understated  Rent  by  more 
than  five  percent  (5%)  for  the  entire  period  being  audited,  in  which  case  Subtenant  shall  pay  all 
of  the  Sublandlord's  reasonable  costs  of  the  audit,  including,  without  limitation,  consultants, 
accountants  and  attorneys'  fees,  costs  ot  transportation,  copying  and  related  expenses. 
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(e)  Transfer  of  Records  and  Accounts.  In  the  event  of  termination  of  this 
Sublease,  Subtenant  shall  deliver  copies  of  all  Books  and  Records  reasonably  requested  by  the 
Sublandlord  to  Sublandlord  within  ten  (10)  days  of  such  request. 

5.  TAXES,  ASSESSMENTS  AND  OTHER  EXPENSES 

5.1.  Taxes  and  Assessments,  Licenses,  Permit  Fees  and  Liens. 

(a)  Payment  Responsibility.  During  the  Term  of  this  Sublease,  Subtenant 
shall  pay  any  and  all  real  and  personal  property  taxes,  including,  but  not  limited  to,  possessory 
interest'taxes,  general  and  special  assessments,  excises,  licenses,  permit  fees  and  other  charges 
and  impositions  of  every  description  levied  on  or  assessed  against  the  Premises,  any 
improvements  to  the  Premises  (including  the  Approved  Work,  prorated  for  Subtenant’s  use  of  the 
Premises),  Subtenant's  personal  property,  or  Subtenant's  use  of  the  Premises.  Subtenant  shall 
make  all  such  payments  directly  to  the  charging  authority  when  due  and  payable  and  at  least  ten 
(10)  days  prior  to  delinquency,  subject,  however,  to  Subtenant’s  right  to  challenge  or  protest  any 
of  such  levies  or  assessments.  Notwithstanding  the  foregoing.  Subtenant  shall  have  the  right,  at 
Subtenant’s  sole  cost  and  expense,  to  contest  the  validity  of  any  tax,  assessment,  excess,  license, 
permit  fee  or  other  charge  or  imposition  provided  that  (i)  Subtenant  gives  Sublandlord  written 
notice  of  Subtenant’s  intention  to  do  so  at  least  10  days  prior  to  delinquency,  (ii)  Subtenant 
diligently  prosecutes  any  such  contest  and  at  all  times  effectually  stays  or  prevents  any  official  or 
judicial  foreclosure  of  the  Sublease,  and  (iii)  Subtenant  pays  any  final  judgments  forcing  any 
such  tax,  assessment,  excise,  permit  fee  or  charge  so  contested.  Sublandlord  shall,  if  requested, 
cooperate  with  Subtenant  at  any  such  proceedings  at  Subtenant’s  expense.  However,  with 
respect  to  real  property  taxes  and  assessments  levied  on  or  assessed  against  the  Premises  for 
which  Sublandlord  receives  the  tax  bill  directly  from  the  taxing  authority.  Subtenant  shall 
reimburse  Sublandlord  for  payment  of  such  sums  within  twenty  (20)  days  after  demand. 

(b)  Taxability  of  Possessory  Interest.  Without  limiting  the  foregoing. 
Subtenant  recognizes  that  this  Sublease  may  create  a possessory  interest  subject  to  property 
taxation  and  that  Subtenant  may  be  subject  to  the  payment  of  property  taxes  levied  on  such 
interest. 


(c)  No  Foreclosure  of  Liens.  Subtenant  shall  not  allow  or  suffer  a lien  for 
any  taxes  payable  by  Subtenant  hereunder  to  be  imposed  upon  the  Premises  or  upon  any 
equipment  or  other  property  located  thereon  without  discharging  the  same  as  soon  as  practicable, 
and  in  any  event  prior  to  foreclosure  thereof 

(d)  Reporting  Information.  Subtenant  agrees  to  provide  such  information  as 
Sublandlord  may  reasonably  request  to  enable  Sublandlord  to  comply  with  any  possessory 
interest  tax  reporting  requirements  applicable  to  this  Sublease. 

(e)  Evidence  of  Payment.  Subtenant  shall,  upon  Sublandlord’s  request, 
furnish  to  Sublandlord  within  ten  ( 1 0)  days  after  the  date  when  any  charges  are  due  and  payable, 
official  receipts  of  the  appropriate  taxing  authority  or  other  evidence  reasonably  satisfactory  to 
Sublandlord,  evidencing  payment  thereof,  subject  to  Subtenant’s  rights  to  protest  and  challenge. 
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5.2.  Other  Expenses.  This  is  a “triple  net”  Sublease.  Accordingly,  except  for  the 
Improvement  Allowance  for  the  Approved  Work,  Subtenant  shall  be  solely  responsible  for  any 
and  all  charges,  costs  and  expenses  related  to  its  use,  occupancy,  operation  or  enjoyment  of  the 
Premises  or  any  alterations  permitted  thereon,  including,  without  limitation,  the  cost  of  any 
utilities  (as  set  forth  in  Section  8.2  below),  repairs,  maintenance  or  services  necessary  for 
Subtenant's  use. 

6.  I SE;  COVENANTS  TO  PROTECT  PREMISES 

6.1.  Subtenant's  Permitted  Use.  Subtenant  may  use  the  Marina  portion  of  the 
Premises  as  a marina  and  related  uses  typical  of  marinas,  such  as  parking,  food  and  beverage 
service  in  connection  with  marina-related  activities,  and  customary,  regular,  maintenance  and 
minor  boat  repair  by  Subtenant’s  Licensees,  and  may  use  the  Storage  Area  portion  of  the 
Premises  for  boat  storage,  and  may  not  use  the  Premises,  or  any  portion  thereof,  for  any  other 
purposes.  Subtenant  may  also  use  the  Parking  Area  as  defined  below  for  marina-related  events 
as  set  forth  in  Section  6.2  below. 

6.2.  Parking  and  Other  Uses  of  Parking  Area.  Subtenant  may  allow  the  parking 
only  of  automobiles,  boats  and  boat  trailers  and  other  marina-related  vehicles,  and  temporary  and 
portable  structures  related  to  marina  activities  in  that  portion  of  the  Premises  designated  as  the 
“Parking  Area”  on  Exhibit  B.  Subtenant  shall  permit  Delancey  Street  non-exclusive  access  to 
and  use  of  the  Parking  Area  for  its  cafe,  but  shall  not  reserve  specific  spaces  for  such  use.  The 
use,  from  time  to  time,  of  portions  of  the  Parking  Area  for  non-parking  marina-related  events  and 
activities  (including  the  erection  of  temporary  and  portable  structures  associated  therewith)  shall 
be  permissible,  subject  to  the  prior  written  approval  of  the  Sublandlord,  which  approval  shall  not 
be  unreasonably  withheld  or  delayed. 

6.3.  Easements.  This  Sublease  shall  be  subject  to  all  outstanding  easements  and 
rights-of-way  for  location  of  any  type  of  facility  over,  across,  in,  and  upon  the  Premises  or  any 
portion  thereof,  and  to  the  right  of  Master  Landlord  under  the  Master  Lease  to  grant  such 
additional  easements  and  rights-of-way  over,  across,  in  and  upon  the  Premises  as  Master 
Landlord  shall  determine  to  be  in  the  public  interest  (“Additional  Easements”),  provided  that,  as 
provided  in  Section  29  of  the  Master  Lease,  Master  Landlord  shall  use  its  best  efforts  to 
minimize  any  interference  with  Subtenant’s  operations  hereunder  caused  by  the  granting  of  any 
such  Additional  Easements  and  the  granting  of  such  Additional  Easements  shall  be  conditioned 
on  the  assumption  by  the  grantee  thereof  of  liability  to  Subtenant  for  such  damages  as  Subtenant 
shall  suffer  for  property  destroyed  or  property  rendered  unusable  on  account  of  the  grantee’s 
exercise  of  its  rights  thereunder.  There  is  hereby  reserved  to  the  holders  of  such  Additional 
Easements  as  are  presently  outstanding  or  which  may  hereafter  be  granted,  to  any  workers 
officially  engaged  in  the  construction,  installation,  maintenance,  operation,  repair  or  replacement 
of  facilities  located  thereon,  and  to  any  federal,  state  or  local  official  engaged  in  the  official 
inspection  thereof,  such  reasonable  rights  of  ingress  and  egress  over  the  Premises  as  shall  be 
necessary  for  the  performance  of  their  duties  with  regard  to  such  facilities.  Sublandlord  is  not 
aware  of  any  Additional  Easements  or  other  encumbrances  which  would  interfere  with 
Subtenant's  use  of  the  Premises.  Provided,  however,  that  if  the  exercise  by  Master  Landlord  of 
any  of  such  rights  shall  effectively  deprive  Subtenant  of  the  use  of  all  or  such  a significant 
portion  of  the  Premises  as  to  render  the  remaining  portion  of  the  Premises  untenantable  or 
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unsuitable  for  continued  use  by  Subtenant  as  contemplated  under  this  Sublease  for  more  than 
thirty  (30)  days,  then  Subtenant  may  terminate  this  Sublease  upon  thirty  (30)  days  notice,  subject 
to  the  surrender  provisions  of  Section  18.2  below.  If  the  Master  Landlord  exercises  any  of  such 
rights  in  a manner  and  under  circumstances  where  this  Sublease  is  not  terminated  as  set  forth 
above,  then  Base  Rent  shall  be  reduced  by  an  amount  that  is  in  the  same  ratio  to  the  Base  Rent  as 
the  waterside  area  of  the  Premises  deprived  from  Subtenant  by  Master  Landlord  bears  to  the 
waterside  area  of  the  Premises  prior  to  Master  Landlord’s  exercise  of  its  rights. 

6.4.  No  Interference  with  Navy  Operations.  Subtenant  shall  not  conduct  operations, 
nor  make  any  Alterations  (as  defined  below),  that  would  interfere  with  or  otherwise  restrict 
Master  Landlord’s  operations  or  environmental  clean-up  or  restoration  actions  by  the  Master 
Landlord,  Sublandlord,  the  Environmental  Protection  Agency,  the  State  of  California  or  their 
contractors.  Environmental  clean-up,  restoration  or  testing  activities  by  these  Parties  shall  take 
priority  over  the  Subtenant’s  use  of  the  Premises  in  the  event  of  any  conflict,  provided,  however, 
in  such  event.  Master  Landlord  and  Sublandlord  shall  use  their  best  efforts  to  minimize  any 
disruption  of  Subtenant’s  operation. 

6.5.  No  Unlawful  Uses,  Nuisances  or  Waste.  Without  limiting  the  foregoing, 
Subtenant  shall  not  use,  occupy  or  permit  the  use  or  occupancy  of  any  of  the  Premises  in  any 
unlawful  manner  or  for  any  illegal  purpose,  or  permit  any  offensive,  noisy  or  hazardous  use  or 
any  waste  on  or  about  the  Premises.  Subtenant  shall  eliminate  any  nuisances  or  hazards  caused 
by  Subtenant  or  its  Agents  or  Invitees  on  or  about  the  Premises. 

7.  APPROVED  WORK 

7.1.  Approved  Work.  Sublandlord  hereby  approves  the  plans  and  descriptions 
attached  hereto  as  Exhibit  E,  for  the  conduct  of  deferred  repairs  and  maintenance  work  and 
installation  of  certain  permanent  or  temporary  improvements  and/or  portable  facilities  on  the 
Premises  (such  work  is  referred  to  as  the  “Approved  Work”  and  such  plans,  specifications  and 
descriptions  are  referred  to  as  the  “Plans”).  Subtenant  shall  be  responsible  for  completing  the 
Approved  Work  in  accordance  with  the  procedures  for  constructing  Alterations  contained  in 
Section  7.2  below,  as  applicable.  Subject  to  events  of  Force  Majuere  (as  defined  below) 
Subtenant’s  failure  to  complete  the  Approved  Work  by  December  1,  1999  shall  constitute  an 
Event  of  Default  under  this  Sublease.  Subtenant  shall  further  be  responsible  for  obtaining  all 
permits  and  licenses  required  in  connection  with  the  Approved  Work.  Subtenant  shall  not  make 
any  material  change  to  the  plans  and  descriptions  of  the  Approved  Work  without  first  obtaining 
Sublandlord’s  written  approval. 

(a)  For  purposes  of  this  Sublease,  an  event  of  “Force  Majuere”  shall  mean  any 
act,  event  or  condition  beyond  the  control  of  Subtenant  or  Subtenant’s  contractors,  which  act, 
event  or  condition  materially  affects  the  ability  of  the  Subtenant  to  perform  its  obligations 
hereunder  such  as  Subtenant’s  inability  to  obtain  permits  and  licenses  required  for  such  work 
(notwithstanding  Subtenant’s  best  efforts  to  obtain  such  permits  or  licenses),  strikes,  lockouts,  or 
other  labor  disturbances,  fire,  earthquake,  flood,  hurricane  or  other  natural  disaster,  acts  of  God, 
war,  or  civil  insurrection. 
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7.2.  Conduct  of  Work.  Except  as  may  be  reasonably  required  to  maintain  or  repair 
the  Premises  or  any  improvements  thereon  or  respond  to  emergencies,  Subtenant  shall  not 
construct,  install,  make  or  permit  to  be  made  any  alterations,  installations  or  additions 
(“Alterations”)  in,  to  or  about  the  Premises,  without  Sublandlord's  prior  written  consent  in  each 
instance,  which  consent  may  given  or  withheld  in  Sublandlord’s  sole  and  absolute  discretion, 
provided  how'ever,  that  no  consent  shall  be  required  for  the  Approved  Work  as  set  forth  in 
Section  7.1  above.  All  Alterations  shall  be  done  at  Subtenant's  sole  expense  (i)  in  strict 
accordance  with  plans  and  specifications  approved  in  advance  by  Sublandlord  in  writing,  (ii)  by 
duly  licensed  and  bonded  contractors  or  mechanics  approved  by  Sublandlord,  (iii)  in  a good  and 
professional  manner,  (iv)  in  strict  compliance  with  all  Laws,  and  (v)  subject  to  all  other 
conditions  that  Sublandlord  may  reasonably  impose.  In  no  event  shall  the  construction  , 
installation  or  the  making  of  any  Alterations  substantially  or  permanently  impair  the  use  or 
operation  of  the  Property,  or  any  portion  thereof,  or  Sublandlord's  or  Master  Landlord’s  access 
thereto.  Prior  to  the  commencement  of  any  work  on  the  Premises  to  construct  any  permitted 
Alterations,  Subtenant,  at  its  sole  expense,  shall  procure  all  required  permits  and  approvals  and 
shall  promptly  upon  receipt  deliver  copies  of  all  such  documents  to  Sublandlord.  No  material 
change  from  the  plans  and  specifications  approved  by  Sublandlord  may  be  made  without 
Sublandlord's  prior  consent,  which  consent  shall  not  be  unreasonably  withheld.  Sublandlord  and 
Sublandlord’s  Agents  shall  have  the  right  to  inspect  the  course  of  such  construction  at  all 
reasonable  times. 

7.3.  Qw  ncrship  of  Alterations.  Any  Alterations  constructed  on  or  affixed  to  the 
Premises  by  or  on  behalf  of  Subtenant  pursuant  to  the  terms  and  limitations  of  Section  7.2  above 
shall  be  and  remain  Subtenant's  property  during  the  Term.  Upon  the  termination  of  this 
Sublease,  Subtenant  shall  remove  any  Alterations  (other  than  the  Approved  Work)  from  the 
Premises  in  accordance  with  the  provisions  of  Section  18  hereof  if  Sublandlord,  at  its  sole  option 
and  without  limiting  any  of  the  provisions  of  Section  7.2  above,  requires  as  a condition  to 
approval  of  any  such  Alterations  or  consented  that  such  Alterations  be  removed  from  the 
Premises  following  the  expiration  or  termination  of  this  Sublease,  and  if  Subtenant  is  not 
maintaining  continued  possession  pursuant  to  long-term  arrangements  contemplated  by  the  ENA. 

7.4.  Subtenant's  Personal  Property.  All  furniture,  furnishings  and  articles  of 
movable  personal  property  and  equipment  installed  in  the  Premises  by  or  for  the  account  of 
Subtenant  that  can  be  removed  without  structural  or  other  material  damage  to  the  Premises  (all  of 
which  are  herein  called  "Subtenant's  Personal  Property")  shall  be  and  remain  the  property  of 
Subtenant  and  may  be  removed  by  it  subject  to  the  provisions  of  Section  18  hereof 

8.  REPAIRS  AND  MAINTENANCE 

8.1.  Subtenant  Responsible  for  Maintenance  and  Repair.  Subtenant  assumes  full 
and  sole  responsibility  for  the  condition,  operation,  repair  and  maintenance  and  management  of 
the  Premises  from  and  after  the  Commencement  Date.  Sublandlord  shall  not  be  responsible  for 
the  performance  of  any  repairs,  changes  or  Alterations  to  the  Premises,  nor  shall  Sublandlord  be 
liable  for  any  portion  of  the  cost  thereof,  except  for  repairs  necessitated  by  Sublandlord's  acts  or 
omissions.  Subtenant  shall  make  all  repairs,  interior  and  exterior,  structural  as  well  as  non- 
slruclural,  ordinar>’  as  well  as  extraordinary,  foreseen  and  unforeseen,  which  may  be  necessary  to 
maintain  the  Premises  at  all  times  in  as  good  a condition  as  will  exist  upon  the  satisfactory 
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completion  of  the  Approved  Work,  and  in  a reasonably  clean,  safe,  attractive  and  sanitary 
condition,  excluding  existing  conditions  not  to  be  improved  by  the  Approved  Work,  ordinary 
wear  and  tear  and  damage  caused  by  casualty.  If  any  portion  of  the  Premises  is  damaged  by  any 
activities  conducted  by  Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees  hereunder. 
Subtenant  shall  promptly,  at  its  sole  cost,  repair  all  such  damage  and  restore  the  Premises  to  as 
good  a condition  as  will  exist  upon  the  satisfactory  completion  of  the  Approved  Work. 

(a)  Extraordinary  Repairs  and  Replacements.  Notwithstanding  the 
foregoing,  if  (A)  any  single  cost  of  replacing  or  reconstructing  any  portion  of  the  Premises  under 
Section  8.1  above  or  Section  10.1  below  exceeds  (i)  $100,000  during  the  first  12  months  of  the 
Term,  or  (ii)  $50,000  during  the  remainder  of  the  Term  (either,  an  “Extraordinary  Repair”),  and 
(B)  the  need  for  such  Extraordinary  Repair  was  not  caused  by  Subtenant  or  its  Agents  or  Invitees, 
Subtenant  may  either  (x)  terminate  this  Sublease  on  30  days  prior  written  notice  to  Sublandlord, 
subject  to  the  surrender  provisions  of  Section  18.2  below  or  (y)  close  such  portion  of  the 
Premises  to  Subtenant’s  Invitees  (including  its  licensees)  and  members  of  the  general  public, 
provided  that  the  closure  of  such  portion  of  the  Premises  will  not  materially  interfere  with  the  use 
and  operation  of  the  remaining  Premises,  and  provided  further  that  in  connection  with  such 
closure.  Subtenant  takes  reasonable  steps  to  secure  such  closed  portion  of  the  Premises  to  protect 
Subtenant’s  Invitees  and  the  general  public  from  any  hazardous  condition  or  attractive  nuisance 
that  may  exist  in  such  closed  portion  of  the  Premises. 

8.2.  Utilities.  Sublandlord  shall  provide  the  basic  building  utilities  and  services 
described  in  the  attached  Exhibit  F (the  “Standard  Utilities  and  Services”)  to  the  Premises, 
subject  to  the  terms  and  conditions  contained  therein.  Subtenant  shall  be  responsible  for 
furnishing,  at  its  sole  costs,  any  utilities  or  services  other  than  or  in  excess  of  the  Standard 
Utilities  and  Services  that  Subtenant  may  need  for  its  use  of  the  Premises.  Subtenant  shall  pay  as 
Additional  Charges,  without  set-off  or  counterclaim,  all  amounts  due  and  owing  for  such 
Standard  Utilities  and  Services  at  the  rates  provided  in  and  as  otherwise  set  forth  in  Exhibit  F. 

8.3.  Landscaping.  Subtenant  shall  maintain  the  existing  landscaping  of  the  Premises, 
if  any,  in  a good  condition. 

8.4.  No  Right  to  Repair  and  Deduct.  Subtenant  expressly  waives  the  benefit  of  any 
existing  or  future  Laws  or  judicial  or  administrative  decision  that  would  otherwise  permit 
Subtenant  to  make  repairs  or  replacements  at  Sublandlord's  expense,  or  to  terminate  this 
Sublease  because  of  Sublandlord's  failure  to  keep  the  Premises  or  any  part  thereof  in  good  order, 
condition  or  repair,  or  to  abate  or  reduce  any  of  Subtenant's  obligations  hereunder  on  account  of 
the  Premises  or  any  part  thereof  being  in  need  of  repair  or  replacement.  Without  limiting  the 
foregoing.  Subtenant  expressly  waives  the  provisions  of  California  Civil  Code  Sections  1932, 
1941  and  1942  or  any  similar  Laws  with  respect  to  any  right  of  Subtenant  to  terminate  this 
Sublease  and  with  respect  to  any  obligations  of  Sublandlord  hereunder  or  and  any  right  of 
Subtenant  to  make  repairs  or  replacements  and  deduct  the  cost  thereof  from  Rent. 

9.  LIENS 

Subtenant  shall  keep  the  Premises  free  from  any  liens  arising  out  of  any  work  performed, 
material  furnished  or  obligations  incurred  by  or  for  Subtenant.  In  the  event  Subtenant  does  not. 


C:\My  Documents\Marina\10A.DOC 


11 


Draft:  08/06/99 


within  twenty  (20)  days  following  the  imposition  of  any  such  lien,  cause  the  lien  to  be  released  of 
record  by  payment  or  posting  of  a proper  bond,  Sublandlord  shall  have  in  addition  to  all  other 
remedies  provided  herein  and  by  law  or  equity  the  right,  but  not  the  obligation,  to  cause  the  same 
to  be  released  by  such  means  as  it  shall  deem  proper,  including,  but  not  limited  to,  payment  of 
the  claim  giving  rise  to  such  lien.  All  such  sums  paid  by  Sublandlord  and  all  expenses  it  incurs 
in  connection  therewith  (including,  without  limitation,  reasonable  attorneys'  fees)  shall  be 
payable  to  Sublandlord  as  Additional  Charges  by  Subtenant  upon  demand.  Sublandlord  shall 
have  the  right  at  all  times  to  post  and  keep  posted  on  the  Premises  any  notices  permitted  or 
required  by  law  or  that  Sublandlord  deems  proper  for  its  protection  and  protection  of  the 
Premises  from  mechanics'  and  materialmen's  liens.  Subtenant  shall  give  Sublandlord  at  least 
fifteen  (1 5)  days'  prior  written  notice  of  the  commencement  of  any  repair  or  construction  on  any 
of  the  Premises  other  than  the  Approved  Work. 

10.  COMPLIANCE  WITH  LAWS 

10.1.  Compliance  with  Laws.  Subtenant  shall  promptly,  at  its  sole  expense,  maintain 
the  Premises  and  Subtenant’s  use  and  operations  thereon  in  strict  compliance  at  all  times  with  all 
present  and  future  Laws,  including,  without  limitation,  all  Laws  relating  to  health  and  safety,  San 
Francisco  Bay  or  shoreline  use,  and  disabled  accessibility  (such  as  the  Americans  with 
Disabilities  Act,  42  U.S.C.S.  §§  12101  et  s^.  and  Title  24  of  the  California  Code  of 
Regulations),  to  the  extent  applicable  whether  foreseen  or  unforeseen,  ordinary  as  well  as 
extraordinary,  provided,  however,  that  Subtenant  shall  not  be  required  to  make  any  Alterations 
other  than  Alterations,  if  any,  included  in  the  Approved  Work  in  order  to  comply  with  such  Laws 
unless  such  Alterations  shall  be  occasioned  by  the  Approved  Work  or  any  other  Alterations,  or 
Subtenant’s  use  of  the  Premises,  or  any  act  or  omission  of  Subtenant,  its  Agents  or  Invitees. 
Notwithstanding  the  foregoing,  no  occurrence  or  situation  arising  during  the  term,  nor  any 
present  or  future  Law,  whether  foreseen  or  unforeseen,  and  however  extraordinary,  shall  give 
Subtenant  any  right  to  seek  redress  against  Sublandlord  for  failing  to  comply  with  any  Laws. 
Subtenant  waives  any  rights  now  or  hereafter  conferred  upon  it  by  any  existing  or  future  Law  to 
compel  Sublandlord  to  make  any  repairs  to  comply  with  any  such  Laws,  on  account  of  any  such 
occurrence  or  situation. 

10.2.  Regulatory  Approvals. 

(a)  Responsible  Party.  Subtenant  understands  and  agrees  that  Subtenant's 
use  of  the  Premises  and  construction  of  Alterations  permitted  hereunder  (including  the  Approved 
Work)  may  require  authorizations,  approvals  or  permits  from  governmental  regulatory  agencies 
with  jurisdiction  over  the  Premises.  To  the  extent  such  approvals  or  permits  are  required. 
Subtenant  shall  be  solely  responsible  for  obtaining  any  and  all  such  regulatory  approvals.  Except 
in  the  case  of  the  Approved  Work,  Subtenant  shall  not  seek  any  regulator)'  approval  without  first 
obtaining  the  written  consent  of  Sublandlord,  which  consent  shall  not  be  unreasonably  withheld. 
Subtenant  shall  bear  all  costs  associated  with  applying  for,  obtaining  and  maintaining  any 
necessary  or  appropriate  regulatory  approval  and  shall  be  solely  responsible  for  satisfying  any 
and  all  conditions  imposed  by  regulatory  agencies  as  part  of  a regulatory  approval.  Any  fines  or 
penalties  levied  as  a result  of  Subtenant's  failure  to  comply  with  the  terms  and  conditions  of  any 
regulatory  approval  shall  be  timely  and  promptly  paid  and  discharged  by  Subtenant,  and 
Sublandlord  shall  have  no  liability,  monetary  or  otherwise,  for  any  such  fines  or  penalties. 
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Subtenant  shall  indemnify,  protect,  defend  and  hold  harmless  forever  (“Indemnify”)  the 
Sublandlord  and  the  Master  Landlord  including,  but  not  limited  to,  all  of  their  respective  officers, 
directors,  employees,  agents,  affiliates,  subsidiaries,  licensees,  contractors,  boards,  commissions, 
departments,  agencies  and  other  subdivisions  and  each  of  the  persons  acting  by,  through  or  under 
each  of  them,  and  their  respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of 
them  (the  “Indemnified  Parties”)  against  any  and  all  claims,  demands,  losses,  liabilities, 
damages,  liens,  injuries,  penalties,  fines,  lawsuits  and  other  proceedings.  Judgments  and  awards 
and  costs  and  expenses,  including,  without  limitation,  reasonable  attorneys'  and  consultants'  fees 
and  costs  (“Losses”)  arising  in  connection  with  Subtenant's  failure  to  obtain  or  comply  with  the 
terms  and  conditions  of  any  regulatory  approval,  except  to  the  extent  such  Losses  are  caused  by 
Sublandlord’s  negligence  or  willful  misconduct.  Sublandlord  shall  reasonably  cooperate  with 
Subtenant  to  the  extent  such  cooperation  is  necessary  for  Subtenant  to  fulfill  its  obligations  under 
this  Section  10.2. 


(b)  Authority  Acting  in  Proprietary  Capacity.  Subtenant  further 
understands  and  agrees  that  Sublandlord  is  entering  into  this  Sublease  in  its  capacity  as  a 
property  owner  with  a proprietary  interest  in  the  Premises  and  not  as  a regulatory  agency  with 
police  powers.  Nothing  in  this  Sublease  shall  limit  in  any  way  Subtenant’s  obligation  to  obtain 
any  required  approvals  from  city  officials,  departments,  boards  or  commissions  having 
jurisdiction  over  the  Premises.  By  entering  into  this  Sublease,  Sublandlord  is  in  no  way 
modifying  or  limiting  Subtenant’s  obligation  to  cause  the  Premises  to  be  used  and  occupied  in 
accordance  with  all  applicable  laws,  as  provided  further  above. 


10.3.  Compliance  with  Sublancllord's  Risk  Management  Requirements.  Subtenant 
shall  not  do  anything,  or  permit  anything  to  be  done,  in  or  about  the  Premises  or  any  Alterations 
permitted  hereunder  that  would  create  any  unusual  fire  risk,  and  shall  take  commercially 
reasonable  steps  to  protect  Sublandlord  from  any  potential  premises  liability.  Subtenant  shall 
faithfully  observe,  at  its  expense,  any  and  all  reasonable  requirements  of  Sublandlord's  Risk 
Manager  with  respect  thereto  and  with  the  requirements  of  any  policies  of  commercial  general, 
all  risk  property  or  other  policies  of  insurance  at  any  time  in  force  with  respect  to  the  Premises 
and  any  Alterations  as  required  hereunder. 

11.  ENCUMBRANCES 

11.1.  Encumbrance  By  Subtenant.  Without  the  prior  written  consent  of  Sublandlord, 
not  to  be  unreasonably  withheld,  Subtenant  shall  not  under  any  circumstances  whatsoever  create 
any  mortgage,  deed  of  trust,  assignment  of  rents,  fixture  filing,  security  agreement,  or  similar 
security  instrument,  or  other  lien  or  encumbrance  or  assignment  or  pledge  of  an  asset  as  security 
in  any  manner  against  the  Premises  or  Sublandlord's  or  Subtenant’s  interest  under  this  Sublease. 

12.  DAMAGE  OR  DESTRUCTION 

12.1.  Damage  or  Destruction  to  the  Premises  Covered  by  Required  Insurance.  In 

the  case  of  damage  to  or  destruction  of  all  or  any  portion  of  the  Premises  that  materially 
adversely  affects  the  intended  use  of  such  Premises  hereunder  (“Damage”)  that  is  covered  by  the 
insurance  required  under  Section  16  below  (the  “Required  Insurance”)  this  Agreement  shall 
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continue  and  Subtenant  shall  use  the  proceeds  of  any  such  Required  Insurance  to,  with 
reasonable  promptness  and  diligence,  restore,  repair,  replace  or  rebuild  those  portions  of  the 
Premises  so  Damaged  (the  “Damaged  Premises”)  to  as  good  a condition,  quality  and  class  as  the 
Damaged  Premises  were  in  immediately  before  such  casualty  (“Repair”),  or,  with  the  consent  of 
the  Sublandlord  (which  consent  will  not  be  unreasonably  withheld),  to  Repair  such  Damaged 
Premises  in  conformance  with  the  long-term  development  and  expansion  plans  for  the  Marina 
contemplated  under  the  ENA. 

12.2.  Damage  or  Destruction  to  the  Premises  Not  Covered  by  required  Insurance. 

In  the  case  of  Damage  to  the  Premises  that  is  not  covered  by  the  Required  Insurance  and  the  costs 
of  making  such  Repair  exceeds  (a)  $100,000  during  the  first  12  months  of  the  Term,  or  (b) 
$50,000  during  the  remainder  of  the  Term,  or  to  the  extent  that  the  costs  to  Repair  the  Damage 
would  exceed  the  available  insurance  proceeds  by  more  than  the  amounts  during  the  months  of 
the  Term  stated  hereinabove,  then  Subtenant  may  either  (i)  terminate  this  Sublease  by  giving 
\NTitten  notice  to  Sublandlord  of  its  election  to  do  so  within  thirty  (30)  days  after  the  date  of  the 
occurrence  of  such  Damage  (with  the  effective  date  of  termination  specified  in  the  notice  of 
termination,  which  date  shall  not  be  more  than  thirty  (30)  days  from  the  date  of  the  notice) 
subject  to  the  surrender  provisions  of  Section  18.2  below,  (ii)  Repair  the  Damage  at  its  own  cost, 
or  (iii)  close  such  Damage  area  of  the  Premises  to  Subtenant’s  Invitees  (including  its  licensees) 
and  members  of  the  general  public,  provided  that  the  closure  of  such  Damage  area  of  the 
Premises  will  not  materially  interfere  with  the  use  and  operation  of  the  remaining  Premises,  and 
provided  further  that  in  connection  with  such  closure.  Subtenant  takes  reasonable  steps  to  secure 
such  closed  Damage  area  of  the  Premises  to  protect  Subtenant’s  Invitees  and  the  general  public 
from  any  hazardous  condition  or  attractive  nuisance  that  may  exist  in  such  closed  Damage  area  of 
the  Premises.  In  the  event  Subtenant  elects  to  Repair  Damage  to  the  Premises  at  its  own  cost 
under  Section  12.2  (ii)  above,  the  cost  of  such  Repair  may  be  added  to  the  Improvement 
Allowance  with  the  prior  written  consent  of  the  Sublandlord.  No  termination  by  Subtenant 
hereunder  shall  affect  Subtenant’s  rights  under  the  ENA. 

12.3.  Rental  Abatement.  In  the  event  of  Damage  to  the  Premises,  Subtenant’s 
obligation  to  pay  Minimum  Rent  to  the  Sublandlord  shall  be  proportionately  reduced  by  an 
amount  equal  to  the  result  obtained  by  multiplying  the  total  amount  of  Minimum  Rent  by  a 
fraction,  the  denominator  of  which  shall  be  1 10  and  the  numerator  of  which  shall  be  the  number 
of  slips  Damaged  by  the  casualty  (the  “Abatement”).  The  Abatement  shall  continue  until 
Subtenant  completes  the  Repair,  but  in  no  event  shall  such  Abatement  continue  for  more  than 
twelve  (12)  months  after  the  date  of  such  casualty. 

12.4.  Waiver.  The  Parties  understand  and  agree  that  the  foregoing  provisions  of  this 
Section  12  are  intended  to  govern  fully  the  rights  and  obligations  of  the  Parties  in  the  event  of 
damage  or  destruction  to  the  Premises  or  Alterations,  and  the  Sublandlord  and  Subtenant  each 
hereby  waives  and  releases  any  right  to  terminate  this  Agreement  in  whole  or  in  part  under 
Sections  1932.2  and  1933.4  of  the  Civil  Code  of  California  or  under  any  similar  Laws  now  or 
hereafter  in  effect,  to  the  extent  such  rights  are  inconsistent  with  the  provisions  hereof 
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13.  ASSIGNMENT  AND  SUBLETTING 

13.1.  Restriction  on  Assignment  and  Subletting.  Except  for  entering  into  berthing 
agreements  (as  described  in  Section  13.2  below),  Subtenant  shall  not  directly  or  indirectly 
(including,  without  limitation,  by  merger,  acquisition  or  other  transfer  of  any  controlling  interest 
in  Subtenant),  voluntarily  or  by  operation  of  Law,  sell,  assign,  encumber,  pledge  or  otherwise 
transfer  any  part  of  its  interest  in  or  rights  with  respect  to  the  Premises,  any  Alterations  or  its 
interest  in  this  Sublease,  or  permit  any  portion  of  the  Premises  to  be  occupied  by  anyone  other 
than  itself,  its  agents,  employees,  members,  officers  of  members  or  representatives,  or  sublet  any 
portion  of  the  Premises,  without  Sublandlord's  prior  written  consent  in  each  instance,  which 
Sublandlord  may  grant  or  withhold  in  its  sole  and  absolute  discretion. 

13.2.  Berthing  Agreements.  Sublandlord  shall  assign  to  Subtenant  and  Subtenant  shall 
assume  (without  assuming  liability  for  any  prior  claims  against  Sublandlord)  all  berthing 
agreements  {i.e.,  licenses)  between  Sublandlord  and  all  current  occupants  of  the  Premises  who 
are  not  in  default  under  the  terms  of  their  current  berthing  agreements  with  Sublandlord 
(‘"Current  Boaters”).  To  the  extent  vacancies  exist  for  slips  at  the  Marina  as  of  the 
Commencement  Date  (after  the  assumption  of  Current  Boaters’  berthing  agreements)  or  as  slips 
become  available  thereafter.  Subtenant  shall  use  its  best  efforts  to  enter  into  berthing  agreements 
for  such  slips  with  responsible  boaters.  In  filling  such  vacancies.  Subtenant  shall  first  offer 
available  slips  to  those  persons  listed  on  Sublandlord’s  existing  waiting  list,  a copy  of  which  is 
attached  hereto  as  Exhibit  G,  provided  Subtenant  may  charge  a reasonable  and  customar>^  fee  to 
remain  on  such  waiting  list. 

(a)  Subtenant  shall  not  raise  Current  Boater’s  slip  fees  above  the  rates 
currently  charged  such  Current  Boaters  by  Sublandlord  until  after  the  Approved  Work  is 
completed.  For  the  first  9 months  thereafter,  slip  fees  for  Current  Boaters  may  not  exceed  $5.50 
per  linear  foot,  per  month.  For  the  remaining  term  of  the  Sublease,  slip  fees  for  Current  Boaters 
may  be  set  at  market  rates. 

(b)  Subject  to  the  other  provisions  of  this  Sublease,  Subtenant  shall  keep  the 
Premises  open  and  operate  the  Premises  in  a commercially  reasonable  fashion  as  a public  marina 
throughout  the  Term  of  this  Sublease.  Sublandlord  shall  transfer  to  Subtenant  on  the 
Commencement  Date  all  security  deposits  and  prorated  advance  payment  of  rent  associated  with 
all  existing  berthing  agreements,  if  any. 

14.  DEFAULT;  REMEDIES 

14.1.  Events  of  Default.  Any  of  the  following  shall  constitute  an  event  of  default 
("Event  of  Default")  by  Subtenant  hereunder: 

(a)  Rent.  Any  failure  to  pay  Rent  or  other  sums,  including  sums  due  for 
utilities,  within  ten  (10)  days  after  such  sums  are  due,  which  is  not  cured  within  five  (5)  days 
after  written  notice  thereof  by  Sublandlord. 

(b)  Covenants,  Conditions  and  Representations.  Any  failure  to  perform  or 
comply  with  any  other  covenant,  condition  or  representation  made  under  this  Sublease,  provided 
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Subtenant  shall  have  a period  of  thirty  (30)  days  from  the  date  of  written  notice  from  Sublandlord 
of  such  failure  within  which  to  cure  such  default  under  this  Sublease,  or,  if  such  default  is  not 
capable  of  cure  within  such  30-day  period.  Subtenant  shall  have  a reasonable  period  to  complete 
such  cure  if  Subtenant  promptly  commences  action  to  cure  such  default  within  such  30-day 
period  and  thereafter  diligently  prosecutes  the  same  to  completion  and  uses  its  best  efforts  to 
complete  such  cure  within  sixty  (60)  days  after  the  receipt  of  notice  of  default  from  Sublandlord. 

(c)  Vacation  or  Abandonment.  Any  abandonment  of  the  Premises  for  more 
than  fourteen  (14)  consecutive  days,  except  in  a case  where  such  abandonment  is  caused  by  an 
Event  of  Force  Majeure  or  by  Damage  or  Destruction,  as  provided  in  Section  12  above;  and 

(d)  Bankruptcy.  Either  (i)  the  filing  by  the  Subtenant  of  a petition  to  have  the 
Subtenant  or  any  of  its  members  adjudicated  insolvent  and  unable  to  pay  its  debts  as  they  mature 
or  a petition  for  reorganization  or  arrangement  under  any  bankruptcy  or  insolvency  law,  or  a 
general  assignment  by  the  Subtenant  or  any  of  its  members  for  the  benefit  of  creditors,  or  (ii)  the 
filing  by  or  against  the  Subtenant  or  any  of  its  members  of  any  action  seeking  reorganization, 
arrangement,  liquidation,  or  other  relief  under  any  law  relating  to  bankruptcy,  insolvency,  or 
reorganization  or  seeking  appointment  of  a trustee,  receiver,  or  liquidator  of  the  Subtenant  or  any 
substantial  part  of  the  Subtenant’s  assets,  if  such  petition  is  not  dismissed  within  sixty  (60)  days. 

14.2.  Remedies.  Upon  the  occurrence  of  an  Event  of  Default  by  Subtenant, 

Sublandlord  shall  have  the  following  rights  and  remedies  in  addition  to  all  other  rights  and 
remedies  available  to  Sublandlord  at  Law  or  in  equity; 

(a)  Terminate  Sublease  and  Recover  Damages.  The  rights  and  remedies 
provided  by  law  California  Civil  Code  Section  1951.2  (damages  on  termination  for  breach), 
including,  but  not  limited  to,  the  right  to  terminate  Subtenant's  right  to  possession  of  the 
Premises  and  to  recover  the  worth  at  the  time  of  award  of  the  amount  by  which  the  unpaid  Rent 
for  the  balance  of  the  Term  after  the  time  of  award  exceeds  the  amount  of  rental  loss  for  the  same 
period  that  Subtenant  proves  could  be  reasonably  avoided,  as  computed  pursuant  to  subsection 
(b)  of  such  Section  195 1 .2.  Sublandlord's  efforts  to  mitigate  the  damages  caused  by  Subtenant's 
breach  of  this  Sublease  shall  not  waive  Sublandlord's  rights  to  recover  unmitigated  damages 
upon  termination. 

(b)  Appointment  of  Receiver.  The  right  to  have  a receiver  appointed  for 
Subtenant  upon  application  by  Sublandlord  to  take  possession  of  the  Premises  and  to  apply  any 
rental  collected  from  the  Premises  and  to  exercise  all  other  rights  and  remedies  granted  to 
Sublandlord  pursuant  to  this  Sublease. 

14.3.  Sublandlord's  Right  to  Cure  Subtenant's  Defaults.  If  Subtenant  defaults  in  the 
performance  of  any  of  its  obligations  under  this  Sublease,  then  Sublandlord  may  at  any  time 
thereafter  with  five  (5)  days  prior  written  notice  (except  in  the  event  of  an  emergency  as 
determined  by  Sublandlord  where  prior  notice  by  Sublandlord  is  impractical),  remedy  such  Event 
of  Default  for  Subtenant's  account  and  at  Subtenant's  expense.  Subtenant  shall  pay  to 
Sublandlord,  as  Additional  Charges,  promptly  upon  demand,  all  reasonable  sums  expended  by 
Sublandlord,  or  other  costs,  damages,  expenses  or  liabilities  incurred  by  Sublandlord,  including, 
without  limitation,  reasonable  attorneys'  fees,  in  remedying  or  attempting  to  remedy  such  Event 
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of  Default.  Subtenant's  obligations  under  this  Section  shall  survive  the  termination  of  this 
Sublease.  Nothing  herein  shall  imply  any  duty  of  Sublandlord  to  do  any  act  that  Subtenant  is 
obligated  to  perform  under  any  provision  of  this  Sublease,  and  Sublandlord's  cure  or  attempted 
cure  of  Subtenant's  Event  of  Default  shall  not  constitute  a waiver  of  Subtenant's  Event  of  Default 
or  any  rights  or  remedies  of  Sublandlord  on  account  of  such  Event  of  Default. 

14.4.  Guaranty.  Subtenant  hereby  acknowledges  and  agrees  that  (i)  Subtenant’s 
managing  member  is  the  managing  member  of  The  Yucaipa  Companies  and  (ii)  Subtenant’s 
obligations  under  this  Sublease  are  covered  by  that  certain  Guaranty  from  The  Yucaipa 
Companies  in  favor  of  Sublandlord  dated  April  7,  1999. 

14.5.  Cross-Default  with  ENA.  The  termination  of  this  Sublease  because  of  an 
uncured  Event  of  Default  by  Subtenant  hereunder  shall  constitute  an  event  of  default  under  the 
ENA,  except  to  the  extent  that  an  uncured  Event  of  Default  under  Section  14.1(b)  above  is 
caused  by  Master  Landlord  or  Sublandlord. 

15.  RELEASE  AND  WAIVER  OF  CLAIMS;  INDEMNIFICATION 

15.1.  Release  and  Waiver  of  Claims.  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  covenants  and  agrees  that  the  Indemnified  Parties  shall  not  be  responsible  for  or  liable  to 
Subtenant  for,  and,  to  the  fullest  extent  allowed  by  any  Laws,  Subtenant  hereby  waives  all  rights 
against  the  Indemnified  Parties  and  releases  them  from,  any  and  all  Losses,  including,  but  not 
limited  to,  incidental  and  consequential  damages,  relating  to  any  injury,  accident  or  death  of  any 
person  or  loss  or  damage  to  any  property,  in  or  about  the  Premises,  from  any  cause  whatsoever, 
including  without  limitation,  partial  or  complete  collapse  of  the  Marina  or  the  Premises  due  to  an 
earthquake  or  subsidence,  except  only  to  the  extent  such  Losses  are  caused  by  the  negligence  or 
willful  misconduct  of  the  Indemnified  Parties.  Without  limiting  the  generality  of  the  foregoing: 

(a)  Subtenant  expressly  acknowledges  and  agrees  that  the  Rent  payable 
hereunder  does  not  take  into  account  any  potential  liability  of  the  Indemnified  Parties  for  any 
consequential  or  incidental  damages  including,  but  not  limited  to,  lost  profits  arising  out  of 
disruption  to  Subtenant's  uses  hereunder.  Sublandlord  would  not  be  willing  to  enter  into  this 
Sublease  in  the  absence  of  a complete  waiver  of  liability  for  consequential  or  incidental  damages 
due  to  the  acts  or  omissions  of  the  Indemnified  Parties  , and  Subtenant  expressly  assumes  the  risk 
with  respect  thereto.  Accordingly,  without  limiting  any  indemnification  obligations  of  Subtenant 
or  other  waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this 
Sublease,  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all 
claims,  demands,  rights,  and  causes  of  action  for  consequential  and  incidental  damages  and 
covenants  not  to  sue  the  Indemnified  Parties  for  such  damages  arising  out  of  this  Sublease  or  the 
uses  authorized  hereunder,  including,  without  limitation,  any  interference  with  uses  conducted  by 
Subtenant  pursuant  to  this  Sublease  regardless  of  the  cause,  except  to  the  extent  such  Losses  are 
caused  by  Sublandlord’s  negligence  or  willful  misconduct. 

(b)  Without  limiting  any  indemnification  obligations  of  Subtenant  or  other 
waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this  Sublease, 
Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  claims  for  inverse 
condemnation  or  the  payment  of  just  compensation  under  the  law  of  eminent  domain,  or 
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otherwise  at  equity,  in  the  event  that  Sublandlord  terminates  this  Sublease  because  of  such  claim 
for  inverse  condemnation  or  eminent  domain. 

(c)  As  part  of  Subtenant's  agreement  to  accept  the  Premises  in  its  "As  Is" 
condition  as  provided  herein,  and  without  limiting  such  agreement  and  any  other  waiver 
contained  herein,  Subtenant  on  behalf  of  itself  and  its  successors  and  assigns,  waives  its  right  to 
recover  from,  and  forever  RELEASES  , WAIVES  AND  DISCHARGES,  the  Indemnified  Parties 
from  any  and  all  losses,  whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen, 
that  may  arise  on  account  of  or  in  any  way  be  connected  with  the  physical  or  environmental 
condition  of  the  Premises  and  any  related  improvements  or  any  Laws  or  regulations  applicable 
thereto  or  the  suitability  of  the  Premises  for  Subtenant's  intended  use,  except  to  the  extent  such 
Losses  are  caused  by  the  negligence  or  willful  misconduct  of  the  Indemnified  Parties. 

(d)  Subtenant  acknowledges  that  it  will  not  be  a displaced  person  at  the  time 
this  Sublease  is  terminated,  and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES, 
the  Indemnified  Parties  from  any  and  all  Losses  and  any  and  all  claims,  demands  or  rights  against 
any  of  the  Indemnified  Parties  under  any  present  and  future  Laws,  including,  without  limitation, 
any  and  all  claims  for  relocation  benefits  or  assistance  from  the  Indemnified  Parties  under 
federal  and  state  relocation  assistance  laws. 

(e)  Subtenant  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Indemnified  Parties  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  15.1,  excepting  those  arising  from  the  negligence  or  willful  misconduct 
of  the  Indemnified  Parties. 

(f)  In  executing  these  waivers  and  releases,  Subtenant  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 

(g)  Subtenant  has  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Subtenant  regardless  of 
any  claims  of  mistake. 

(h)  In  connection  with  the  foregoing  releases,  Subtenant  acknowledges 
that  it  is  familiar  w ith  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor  does  not  know  or 
suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release,  which  if  know  n by 
him  must  have  materially  affected  his  settlement  w ith  the  debtor. 

Subtenant  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Subtenant 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Sublease  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1 542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
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contained  herein  shall  survive  any  termination  of  this  Sublease. 

(i)  Nothing  herein  shall  limit  or  otherwise  relieve  Master  Landlord 
from  Master  Landlord’s  obligations  under  Master  Landlord’s  environmental  indemnity  described 
in  Section  19.3  below,  the  Federal  Tort  Claims  Act,  or  any  other  applicable  laws. 

15.2.  Subtenant’s  Indemnity.  Except  as  otherwise  provided  in  Section  19,  Subtenant, 
on  behalf  of  itself  and  Subtenant’s  Agents,  shall  Indemnify  the  Indemnified  Parties  from  and 
against  any  and  all  Losses,  incurred  in  connection  with  or  arising  out  of  Subtenant’s  use  of  the 
Premises,  including,  without  limitation;  (a)  any  damage  to  or  destruction  of  any  property  owned 
by  or  in  the  custody  of  Subtenant  or  Subtenant’s  Agents  or  Invitees,  (b)  any  accident,  injury  to  or 
death  of  a person,  including,  without  limitation.  Subtenant’s  Agents  and  Invitees,  occurring  in, 
on  or  about  the  Premises  (c)  any  default  by  Subtenant  in  the  observation  or  performance  of  any  of 
the  terms,  covenants  or  conditions  of  this  Sublease  to  be  observed  or  performed  on  Subtenant's 
part;  (d)  the  use,  occupancy,  conduct  or  management,  or  manner  of  use,  occupancy,  conduct  or 
management  by  Subtenant,  Subtenant’s  Agents  or  Invitees  or  any  person  or  entity  claiming 
through  or  under  any  of  them,  of  the  Premises  or  any  Alterations;  (e)  any  construction  or  other 
work  undertaken  by  Subtenant  on  or  about  the  Premises  whether  before  or  during  the  Term  of 
this  Sublease;  or  (f)  any  acts,  omissions  or  negligence  of  Subtenant,  Subtenant’s  Agents  or 
Invitees,  or  of  any  trespassers,  in,  on  or  about  the  Premises  or  any  Alterations;  except  to  the 
extent  that  such  Indemnity  is  void  or  otherwise  unenforceable  under  any  applicable  Laws  in 
effect  on  or  validly  retroactive  to  the  date  of  this  Sublease  and  further  except  only  to  the  extent 
such  losses  are  caused  by  the  negligence  or  intentional  wrongful  acts  or  omissions  of  the 
Indemnified  Parties.  The  foregoing  Indemnity  shall  include,  without  limitation,  reasonable  fees 
of  attorneys,  consultants  and  experts  and  related  costs  and  Sublandlord's  costs  of  investigating 
any  loss.  Subtenant  specifically  acknowledges  and  agrees  that  it  has  an  immediate  and 
independent  obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties  from  any  claim 
which  actually  or  potentially  falls  within  this  indemnity  provision  even  if  such  allegation  is  or 
may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such  claim  is  tendered 
to  Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter.  Subtenant's  obligations  under 
this  Section  shall  survive  the  expiration  or  sooner  termination  of  this  Sublease. 

16.  INSURANCE 

16.1.  Subtenant's  Insurance.  Subtenant  shall  procure  and  maintain  throughout  the 
Term  of  this  Sublease  and  pay  the  cost  thereof  the  following  insurance: 

(a)  Properfv'  Insurance.  Subtenant  shall  procure  and  maintain,  at  its  own 
cost,  a standard  fire  and  extended  coverage  property  insurance  policy  insuring  the  Premises, 
including,  without  limitation,  the  Marina  and  all  fixtures.  Alterations,  furniture  and  equipment 
located  thereon,  in  an  amount  not  less  than  the  full  replacement  value  of  the  Premises. 

(b)  Public  Liability  and  Other  Insurance.  Subtenant  shall  at  all  times,  at  its 
cost,  also  maintain  insurance  for  the  mutual  benefit  of  Sublandlord  and  Subtenant  against: 

(i)  Claims  for  personal  injury  under  a policy  of  commercial  general 
liability  insurance,  including  without  limitation,  claims  for  bodily  injury  , property  damage  or 
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employer's  liability  occurring  in  or  upon  the  Premises,  in  an  amount  not  less  than  $2,000,000 
combined  single  limit.  Such  insurance  shall  provide  coverage  at  least  as  broad  as  provided  under 
Insurance  Serv'ice  Form  Number  CG-00-01-1 1-88. 

(ii)  Worker's  compensation  insurance  with  employer's  liability 
insurance  covering  all  persons  employed  and  with  respect  to  whom  death  or  bodily  injury  claims 
could  be  asserted  against  Sublandlord,  Subtenant,  the  Premises  or  any  other  Sublandlord 
property,  in  an  amount  not  less  than  $1,000,000  each  accident. 

(iii)  Automobile  and  watercraft  liability  insurance  with  limits  not  less 
than  $1 ,000,000  each  occurrence  combined  single  limit  for  bodily  injury  and  property  damage, 
including  owned  and  non-owned  and  hired  vehicles,  if  Subtenant  uses  automobiles  or  watercraft 
in  connection  with  its  use  of  the  Premises.  Such  insurance  shall  provide  coverage  at  least  as 
broad  as  provided  under  Insurance  Service  Form  Number  CA-00-0 1-06-92. 

(iv)  Marina  Operator’s  legal  Liability  insurance  with  limits  not  less 
than  $2,000,000  each  occurrence  for  bodily  injury  or  property  damage  arising  out  of  Marina 
operations  with  a deductible  not  to  exceed  $50,000  per  claim. 

16.2.  General  Requirements.  All  insurance  provided  for  under  this  Sublease  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Sublandlord. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made 
form.  Subtenant  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  one  (1)  year  beyond  the  expiration  or  termination  of  this  Sublease, 
to  the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after  expiration  or 
termination  of  this  Sublease,  such  claims  shall  be  covered  by  such  claims-made  policies. 

(b)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 

(i)  Cover  Subtenant  as  the  insured  and  the  Sublandlord  and  the  Master 
Landlord  as  additional  insureds. 

(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Sublease,  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or  in 
part  during  the  policy  period. 

(iii)  All  policies  shall  be  endorsed  to  provide  thirty  (30)  days'  advance 
written  notice  to  Sublandlord  of  cancellation,  non-renewal  or  reduction  in  coverage,  mailed  to  the 
address(es)  for  Sublandlord  set  forth  in  Section  20.1  below. 
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16.3.  Proof  of  Insurance.  Subtenant  shall  deliver  to  Sublandlord  certificates  of 
insurance  in  form  and  with  insurers  satisfactory  to  Sublandlord,  evidencing  the  coverages 
required  hereunder,  on  or  before  the  Commencement  Date,  and  Subtenant  shall  provide 
Sublandlord  with  certificates  thereafter  at  least  thirty  (30)  days  before  the  expiration  dates  of 
expiring  policies.  As  to  the  insurance  required  pursuant  to  Section  16.Ub)n)  above,  such 
certificate  shall  state,  among  other  things,  that  such  insurance  coverage  includes  and  shall  cover 
Subtenant’s  indemnity  obligations  under  Section  15.2  above.  In  the  event  Subtenant  shall  fail  to 
procure  such  insurance,  or  deliver  such  certificates.  Sublandlord  may,  at  its  option,  procure  the 
same  for  the  account  of  Subtenant,  and  the  cost  thereof  shall  be  paid  to  Sublandlord  within  five 
(5)  days  after  delivery  to  Subtenant  of  bills  therefor. 

16.4.  No  Limitation  on  Indemnities.  Subtenant's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Subtenant's  indemnification  obligations  herein  or 
any  of  Subtenant's  other  obligations  or  liabilities  under  this  Sublease. 

16.5.  Lapse  of  Insurance.  Notwithstanding  anything  to  the  contrary  in  this  Sublease, 
Sublandlord  may  elect  in  Sublandlord’s  sole  and  absolute  discretion  to  terminate  this  Sublease 
upon  the  lapse  of  any  required  insurance  coverage  by  ten  (10)  days  advance  written  notice  to 
Subtenant. 

16.6.  Subtenant's  Personal  Property . Subtenant  shall  be  responsible,  at  its  expense, 
for  separately  insuring  Subtenant's  Personal  Property. 

16.7.  Waiver  of  Subrogation.  Notwithstanding  anything  to  the  contrary  contained 
herein,  to  the  extent  permitted  by  their  respective  policies  of  insurance,  Sublandlord  and 
Subtenant  each  hereby  waive  any  right  of  recovery  against  the  other  party  and  against  any  other 
party  maintaining  a policy  of  insurance  covering  the  Premises  required  hereunder  and  their 
contents,  or  any  portion  thereof,  for  any  loss  or  damage  maintained  by  such  other  party  with 
respect  to  the  Premises,  or  any  portion  thereof  or  the  contents  of  the  same  or  any  operation 
therein,  whether  or  not  such  loss  is  caused  by  the  fault  or  negligence  of  such  other  party.  If  any 
policy  of  insurance  relating  to  the  Premises  carried  by  Subtenant  does  not  permit  the  foregoing 
waiver  or  if  the  coverage  under  any  such  policy  would  be  invalidated  due  to  such  waiver. 
Subtenant  shall  obtain,  if  possible,  from  the  insurer  under  such  policy  a waiver  of  all  rights  of 
subrogation  the  insurer  might  have  against  Sublandlord  or  any  other  party  maintaining  a policy  of 
insurance  covering  the  same  loss,  in  connection  with  any  claim,  loss  or  damage  covered  by  such 
policy. 

17.  ACCESS  BY  SUBLANDLORD 

17.1.  Access  to  Premises  by  Sublandlord. 

(a)  General  Access.  Sublandlord  reserves  for  itself  and  Sublandlord’s 
Agents,  the  right  to  enter  the  Premises  and  any  portion  thereof  at  all  reasonable  times  upon  not 
less  than  twenty-four  (24)  hours  oral  or  written  notice  to  Subtenant  (except  in  the  event  of  an 
emergency)  for  any  puipose. 
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(b)  Emergency  Access.  In  the  event  of  any  emergency,  as  reasonably 
determined  by  Sublandlord,  Sublandlord  may,  at  its  sole  option  and  without  notice,  enter  the 
Premises  and  remain  on  the  Premises  throughout  the  period  of  such  emergency,  not  to  exceed 
seven  (7)  days.  Sublandlord  shall  have  the  right  to  use  any  and  all  means  Sublandlord  reasonably 
considers  appropriate  to  gain  access  to  any  portion  of  the  Premises  in  an  emergency,  and 
Sublandlord  shall  have  the  right  to  alter  or  remove  any  Alterations  or  Subtenant’s  Personal 
Property  as  Sublandlord  reasonably  determines  is  necessary  to  respond  to  such  emergency.  In 
such  case.  Sublandlord  shall  not  be  responsible  for  any  damage  or  injury  to  any  such  property, 
nor  for  the  replacement  of  any  such  property  and  any  such  emergency  entry  shall  not  be  deemed 
to  be  a forcible  or  unlawful  entry  onto  or  a detainer  of,  the  Premises,  or  an  eviction,  actual  or 
constructive,  of  Subtenant  from  the  Premises  or  any  portion  thereof 

(c)  No  Liability'.  Sublandlord  shall  not  be  liable  in  any  manner,  and 
Subtenant  hereby  waives  any  claims,  for  any  inconvenience,  disturbance,  loss  of  business, 
nuisance  or  other  damage  arising  out  of  Sublandlord's  entr>'  onto  the  Premises,  except  damage 
resulting  from  the  negligence  or  willful  misconduct  of  Sublandlord  or  Sublandlord’s  Agents. 

17.2.  Access  to  Premises  by  Master  Landlord.  Subtenant  acknowledges  and  agrees 
that  Master  Landlord  shall  have  all  of  the  rights  of  access  to  the  Premises  described  in  the  Master 
Lease. 

18.  SURRENDER 

18.1.  Surrender  of  the  Premises.  Upon  the  termination  of  this  Sublease,  Subtenant 
shall  surrender  to  Sublandlord  the  Premises  in  the  same  condition  as  will  exist  upon  the 
satisfactory  completion  of  the  Approved  Work,  ordinary  wear  and  tear  and  damage  by  casualty 
excluded,  and  free  and  clear  of  all  liens,  easements  and  other  encumbrances  created  or  suffered 
by,  through  or  under  Subtenant.  On  or  before  any  termination  hereof.  Subtenant  shall,  at  its  sole 
cost,  remove  any  and  all  of  Subtenant's  Personal  Property  from  the  Premises  and  demolish  and 
remove  any  and  all  Alterations  from  the  Premises  (except  for  the  Approved  Work  or  Alterations 
that  Sublandlord  agrees  are  to  remain  part  of  the  Premises  pursuant  to  the  provisions  of  Section 
7.3  above).  In  addition.  Subtenant  shall,  at  its  sole  expense,  repair  any  damage  to  the  Premises 
caused  by  Subtenant,  including,  without  limitation,  damage  resulting  from  the  removal  of  any  of 
Subtenant’s  Personal  Property  or  Alterations,  and  restore  the  Premises  to  their  condition 
immediately  prior  to  such  removal.  In  connection  therewith.  Subtenant  shall  obtain  any  and  all 
necessary  permits  and  approvals,  including,  without  limitation,  any  environmental  permits,  and 
execute  any  manifests  or  other  documents  necessary  to  complete  the  demolition,  removal  or 
restoration  work  required  hereunder.  Subtenant's  obligations  under  this  Section  shall  survive  the 
termination  of  this  Sublease.  Any  items  of  Subtenant's  Personal  Property  remaining  on  or  about 
the  Premises  after  the  termination  of  this  Sublease  may,  at  Sublandlord's  option  and  after  thirty 
(30)  days  written  notice  to  Subtenant,  be  deemed  abandoned  and  in  such  case  Sublandlord  may 
dispose  of  such  property  in  accordance  with  Section  1980  et  s^.  of  the  California  Civil  Code  or 
in  any  other  manner  allowed  by  Law. 

If  Subtenant  fails  to  surrender  the  Premises  to  Sublandlord  upon  the  termination  of  this 
Sublease  as  required  by  this  Section,  Subtenant  shall  Indemnify  Sublandlord  against  all  Losses 
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resulting  therefrom,  including,  without  limitation.  Losses  made  by  a succeeding  Subtenant 
resulting  from  Subtenant's  failure  to  surrender  the  Premises. 

18.2  Attractive  Nuisances.  In  addition  to  the  foregoing,  if  Subtenant  terminates  this 
Sublease  under  Sections  6.3,  8.1  or  12.2  above.  Subtenant  shall,  prior  to  such  termination  secure 
the  Premises  to  reasonably  protect  or  warn  any  third  parties  of  any  dangerous  conditions  that  may 
exist  on  the  Premises  and  to  protect  Sublandlord  from  attractive  nuisance  liability  and,  to  the 
extent  requested  by  Sublandlord,  terminate  all  berthing  agreements. 

19.  HAZARDOUS  MATERIALS 

19.1.  No  Hazardous  Materials.  Subtenant  covenants  and  agrees  that,  except  for 
normal  amounts  of  hazardous  substances  and  petroleum  products  commercially  used  in  marina 
operations,  neither  Subtenant  nor  any  of  Subtenant’s  Agents  or  Invitees  shall  cause  or  permit  any 
material  that,  because  of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is 
deemed  by  any  federal,  state  or  local  governmental  authority  to  pose  a present  or  potential  hazard 
to  human  health  or  safety  or  to  the  environment,  including,  without  limitation,  any  material  or 
substance  defined  as  a "hazardous  substance,"  or  "pollutant"  or  "contaminant"  pursuant  to  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  of  1980  ("CERCLA", 
also  commonly  known  as  the  "Superfund"  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seq.)  or 
pursuant  to  Section  25281  of  the  California  Health  & Safety  Code;  any  "hazardous  waste"  listed 
pursuant  to  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and  asbestos 
containing  materials  other  than  materials  that  are  part  of  the  structure  of  any  existing 
improvements  on  the  Premises  which  is  not  disturbed  by  any  activity  of  Subtenant  or  its  Agents 
or  Licensees,  or  are  naturally  occurring  substances  on,  in  or  about  the  Premises;  and  petroleum, 
including  crude  oil  or  any  fraction  thereof,  and  natural  gas  or  natural  gas  liquids  ("Hazardous 
Material”)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed  of  in,  on  or  about  the 
Premises  or  transported  to  or  from  the  Premises  without  the  prior  written  approval  of 
Sublandlord,  which  approval  may  be  withheld  in  Sublandlord’s  sole  and  absolute  discretion. 
Sublandlord  may  from  time  to  time  request  Subtenant  to  provide  adequate  information  for 
Sublandlord  to  determine  that  any  Hazardous  Material  permitted  hereunder  is  being  handled  in 
compliance  with  all  applicable  federal,  state  or  local  Laws  or  policies  relating  to  Hazardous 
Material  (including,  without  limitation,  its  use,  handling,  transportation,  production,  disposal, 
discharge  or  storage)  or  to  human  health  and  safety,  industrial  hygiene  or  environmental 
conditions  in,  on,  under  or  about  the  Premises  and  any  other  property,  including,  without 
limitation,  soil,  air  and  groundwater  conditions  (“Environmental  Laws”),  and  Subtenant  shall 
promptly  provide  all  such  information.  Sublandlord  and  Sublandlord’s  Agents  shall  have  the 
right  to  inspect  the  Premises  for  Hazardous  Material  and  compliance  with  the  provisions  hereof 
at  all  reasonable  times  upon  reasonable  advance  oral  or  written  notice  to  Subtenant  (except  in  the 
event  of  an  emergency).  Without  limiting  the  foregoing.  Subtenant  acknowledges  and  agrees  that 
it  shall  be  bound  by  and  will  comply  with  the  environmental  protection  provisions  provided  for 
in  Section  13  of  the  Master  Lease. 

19.2.  Subtenant’s  Environmental  Indemnity.  If  Subtenant  breaches  any  of  its 
obligations  contained  in  Section  19.1  above,  or,  if  any  act  or  omission  or  negligence  of  Subtenant 
or  any  of  Subtenant’s  Agents  or  Invitees  results  in  any  spilling,  leaking,  pumping,  pouring, 
emitting,  discharging,  injecting,  escaping,  leeching  or  dumping  (“Release”)  of  Hazardous 
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Material  in,  on,  under  or  about  the  Premises  or  the  Property,  without  limiting  Subtenant's  general 
Indemnity  contained  in  Section  15.2  above.  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  shall  Indemnify  the  Indemnified  Parties,  and  each  of  them,  from  and  against  any  and  all 
enforcement,  investigation,  remediation  or  other  governmental  or  regulatory  actions,  agreements 
or  orders  threatened,  instituted  or  completed  pursuant  to  any  Environmental  Laws  together  with 
any  and  all  Losses  made  or  threatened  by  any  third  party  against  Sublandlord,  Sublandlord’s 
Agents,  or  the  Premises,  relating  to  damage,  contribution,  cost  recovery  compensation,  loss  or 
injury  resulting  from  the  presence.  Release  or  discharge  of  any  Hazardous  Materials  caused  by 
Subtenant  or  its  Agents  or  Invitees,  including,  without  limitation.  Losses  based  in  common  law, 
investigation  and  remediation  costs,  fines,  natural  resource  damages,  damages  for  decrease  in 
value  of  the  Premises,  the  loss  or  restriction  of  the  use  or  any  amenity  of  the  Premises  and 
reasonable  attorneys'  fees  and  consultants'  fees  and  experts'  fees  and  costs  (“Hazardous  Materials 
Claims”)  arising  during  or  after  the  Term  of  this  Sublease  and  relating  to  such  Release  caused  by 
Subtenant  or  its  Agents  or  Invitees.  The  foregoing  indemnity  shall  not  include  Losses  arising  as 
a result  of  pre-existing  Hazardous  Materials  on,  at,  in  or  about  the  Premises  unless  and  to  the 
extent  Subtenant  or  its  Agents  or  Invitees  causes  the  Release  of  or  exacerbates  the  condition  of 
such  pre-existing  Hazardous  Materials.  The  foregoing  Indemnity  includes,  without  limitation,  all 
costs  associated  with  the  investigation  and  remediation  of  Hazardous  Material  and  with  the 
restoration  of  the  Premises  or  the  Property  to  its  prior  condition  including,  without  limitation, 
fines  and  penalties  imposed  by  regulatory  agencies,  natural  resource  damages  and  losses,  and 
revegetation  of  the  Premises  or  other  Sublandlord  property.  Without  limiting  the  foregoing,  if 
Subtenant  or  any  of  Subtenant's  Agents  or  Subtenant’s  Invitees,  causes  or  permits  the  Release  of 
any  non-pre-existing  Hazardous  Materials  in,  on,  under  or  about  the  Premises  or  the  Property, 
Subtenant  shall,  immediately  notify  Sublandlord  if  and  when  Subtenant  learns  or  has  reason  to 
believe  there  has  been  any  Release  of  Hazardous  Material  in,  on  or  about  the  Premises,  and  shall, 
at  no  expense  to  Sublandlord,  take  any  and  all  appropriate  actions  to  return  the  Premises  or  other 
Sublandlord  property  affected  thereby  to  the  condition  existing  prior  to  such  Release  and 
otherwise  investigate  and  remediate  the  Release  in  accordance  with  all  Environmental  Laws. 
Subtenant  shall  provide  Sublandlord  with  written  notice  of  and  afford  Sublandlord  a full 
opportunity  to  participate  in  any  discussions  with  governmental  regulatory  agencies  regarding 
any  settlement  agreement,  cleanup  or  abatement  agreement,  consent  decree,  permit,  approvals,  or 
other  compromise  or  proceeding  involving  Hazardous  Material. 

19.3.  Master  Landlord’s  Environmental  Indemnity.  The  Parties  hereby 
acknowledge  and  agree  that,  pursuant  to  Section  330  of  Public  Law  102-484,  as  amended.  Master 
Landlord  is  required  to  hold  harmless,  defend  and  indemnify  the  Sublandlord  and  Subtenant  from 
and  against  any  suit,  claim,  demand,  action,  liability,  judgment,  cost  or  fee,  arising  out  of  any 
claim  for  personal  injury  or  property  damage  (including  death,  illness,  loss  of  or  damage  to 
property  or  economic  loss)  that  results  from,  or  is  in  any  manner  predicated  upon,  the  release  or 
threatened  release  of  any  hazardous  substance,  pollutant,  contaminant,  petroleum  product,  or 
petroleum  derivative  from  or  on  the  Premises  as  a result  of  Department  of  Defense  activities  at 
the  Property.  Accordingly,  except  as  specifically  provided  in  Section  19.2  above,  Subtenant  is 
not  responsible  for  any  remediation  activities  with  respect  to  the  presence  of  Hazardous  Materials 
on  the  Premises  prior  to  the  Commencement  Date. 

19.4.  Acknowlc(l«>mcnt  of  Receipt  of  EPS  and  FOSL  Reports.  Subtenant  hereby 
acknowledges  for  itself  and  Subtenant's  Agents  that,  prior  to  the  execution  of  this  Sublease,  it 
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has  received  and  reviewed  the  Environmental  Baseline  Survey  (“EBS”)  and  the  Finding  of 
Suitability  to  Lease  (“FOSE”)  described  in  Section  7 of  the  Master  Lease. 

20.  GENERAL  PROVISIONS 

20.1.  Notices.  Except  as  otherwise  expressly  provided  in  this  Sublease,  any  notice 
given  hereunder  shall  be  effective  only  in  writing  and  given  by  delivering  the  notice  in  person,  or 
by  sending  it  first  class  mail  or  certified  mail  with  a return  receipt  requested  or  reliable 
commercial  overnight  courier,  return  receipt  requested,  with  postage  prepaid  as  follows: 


Notice  Address  of  Sublandlord; 

Treasure  Island  Development  Authority 

Treasure  Island  Project  Office 

401  Palm  Avenue 

Building  1,  Room  217 

Treasure  Island 

Attn:  Executive  Director 

Tel.No.;415-274-0600 

Fax  No.:  415-274-0299 

with  a copy  to: 

Office  of  the  City  Attorney 
City  Hall,  Room  234 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 
Attn:  Michael  S.  Cohen 
Tel  No.:415-554-4722 
Fax  No.:  415  554-4755 

Notice  Address  of  Subtenant: 

Treasure  Island  Enterprises,  LLC 
c/o  The  Yucaipa  Companies,  LLC 
10000  Santa  Monica  Blvd.,  5‘*^  Floor 
Los  Angeles,  CA  90067 
Attn;  Robert  Bermingham,  Esq. 

Fax  No.:  (310)  789-7201 
Telephone:  (310)  789-7200 

With  a copy  to  : 

Treasure  Island  Enterprises,  LLC 
c/o  Darius  Anderson 
601  4“^  Street,  #104 
San  Francisco,  CA  94107 
Fax  No.:  (415)  371-1101 
Telephone:  (415)  371-1 100 
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And  with  a copy  to:  Sanger  & Olson 

One  Embarcadero  Center,  12''^  Floor 
San  Francisco,  C A 94111 
Attn:  John  M.  Sanger,  Esq. 

Fax  No.:  (415)  693-9322 
Telephone:  (415)  693-9300 


Notice  Address  of  Master  Landlord:  Commanding  Officer  (Code  24) 

Engineering  Field  Activity  West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  California  94066 

Any  Party  hereunder  may  designate  a new  address  for  notice  purposes  hereunder 
at  least  ten  (10)  days  prior  to  the  effective  date  of  such  change.  Any  notice  hereunder  shall  be 
deemed  to  have  been  given  two  (2)  days  after  the  date  when  it  is  mailed  if  sent  by  first  class  or 
certified  mail,  one  day  after  the  date  it  is  made,  if  sent  by  commercial  overnight  carrier,  or  upon 
the  date  personal  delivery  is  made,  and  any  refusal  by  either  Party  to  accept  the  attempted 
deliver)'  of  any  notice,  if  such  attempted  delivery  is  in  compliance  with  this  Section  20.1  and 
applicable  Laws,  shall  be  deemed  receipt  of  such  notice. 

20.2.  Security  Deposit.  Subtenant  shall  pay  to  Sublandlord  upon  execution  of  this 
Sublease  a security  deposit  in  the  amount  of  Twenty  Five  Thousand  Dollars  ($25,000)  as  security 
for  the  faithful  performance  of  all  terms,  covenants  and  conditions  of  this  Sublease.  Subtenant 
agrees  that  Sublandlord  may  (but  shall  not  be  required  to)  apply  the  security  deposit  in  whole  or 
in  part  to  remedy  any  damage  to  the  Premises  caused  by  Subtenant,  Subtenant’s  Agents  or 
Subtenant’s  Invitees,  or  any  failure  of  Subtenant  to  perform  any  other  terms,  covenants  or 
conditions  contained  in  this  Sublease,  without  waiving  any  of  Sublandlord's  other  rights  and 
remedies  hereunder  or  at  Law  or  in  equity.  Should  Sublandlord  use  any  portion  of  the  security 
deposit  to  cure  any  Event  of  Default  by  Subtenant  hereunder,  Subtenant  shall  immediately 
replenish  the  security  deposit  to  the  original  amount,  and  Subtenant's  failure  to  do  so  within  five 
(5)  days  of  Sublandlord's  notice  shall  constitute  a material  Event  of  Default  under  this  Sublease. 
Sublandlord's  obligations  with  respect  to  the  security  deposit  are  solely  that  of  debtor  and  not 
trustee.  Sublandlord  shall  not  be  required  to  keep  the  security  deposit  separate  from  its  general 
funds,  and  Subtenant  shall  not  be  entitled  to  any  interest  on  such  deposit.  The  amount  of  the 
security  deposit  shall  not  be  deemed  to  limit  Subtenant's  liability  for  the  performance  of  any  of  its 
obligations  under  this  Sublease.  To  the  extent  that  Sublandlord  is  not  entitled  to  retain  or  apply 
the  security  deposit  pursuant  to  this  Section  20.2,  Sublandlord  shall  return  such  security  deposit 
to  Sublandlord  within  forty-five  (45)  days  of  the  termination  of  this  Sublease. 

20.3,  No  Implied  Waiver.  No  failure  by  Sublandlord  to  insist  upon  the  strict 
performance  of  any  obligation  of  Subtenant  under  this  Sublease  or  to  exercise  any  right,  power  or 
remedy  arising  out  of  a breach  thereof,  irrespective  of  the  length  of  time  for  which  such  failure 
continues,  no  acceptance  of  full  or  partial  Rent  during  the  continuance  of  any  such  breach,  and  no 
acceptance  of  the  keys  to  or  possession  of  the  Premises  prior  to  the  expiration  of  the  Term  by  any 
Agent  of  Sublandlord,  shall  constitute  a waiver  of  such  breach  or  of  Sublandlord's  right  to 
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demand  strict  compliance  with  such  term,  covenant  or  condition  or  operate  as  a surrender  of  this 
Sublease.  No  express  written  waiver  of  any  default  or  the  performance  of  any  provision  hereof 
shall  affect  any  other  default  or  performance,  or  cover  any  other  period  of  time,  other  than  the 
default,  performance  or  period  of  time  specified  in  such  express  waiver.  One  or  more  written 
waivers  of  a default  or  the  performance  of  any  provision  hereof  shall  not  be  deemed  to  be  a 
waiver  of  a subsequent  default  or  performance.  The  consent  of  Sublandlord  given  in  any 
instance  under  the  terms  of  this  Sublease  shall  not  relieve  Subtenant  of  any  obligation  to  secure 
the  consent  of  Sublandlord  in  any  other  or  future  instance  under  the  terms  of  this  Sublease.  The 
provisions  of  the  Section  20.3  shall  be  mutual  to  the  extent  applicable. 

20.4.  Amendments.  Neither  this  Sublease  nor  any  term  or  provisions  hereof  may  be 
changed,  waived,  discharged  or  terminated,  except  by  a written  instrument  signed  by  the  Parties 
hereto. 


20.5.  Authority.  The  person  signing  below  for  Sublandlord  represents  and  warrants 
that  Sublandlord  is  a non-profit,  public  benefit  corporation,  and  an  instrumentality  of  the  State  of 
California  and  the  City  and  County  of  San  Francisco,  and  that  he  or  she  has  the  right  and 
authority  to  execute  this  Sublease.  If  Subtenant  signs  as  a corporation,  a partnership  or  a limited 
liability  company,  each  of  the  persons  executing  this  Sublease  on  behalf  of  Subtenant  does 
hereby  covenant  and  warrant  that  Subtenant  is  a duly  authorized  and  existing  entity,  that 
Subtenant  has  and  is  qualified  to  do  business  in  California,  that  Subtenant  has  full  right  and 
authority  to  enter  into  this  Sublease,  and  that  each  and  all  of  the  persons  signing  on  behalf  of 
Subtenant  are  authorized  to  do  so.  Upon  Sublandlord’s  request.  Subtenant  shall  provide 
Sublandlord  with  evidence  reasonably  satisfactory  to  Sublandlord  confirming  the  foregoing 
representations  and  warranties.  Without  limiting  the  generality  of  the  foregoing.  Subtenant 
represents  and  warrants  that  it  has  full  power  to  make  the  waivers  and  releases  , indemnities  and 
the  disclosure  set  forth  herein,  and  that  it  has  received  independent  legal  advice  from  its  attorney 
as  to  the  advisability  of  entering  into  a sublease  containing  those  provisions  and  their  legal  effect. 

20.6.  Joint  and  Several  Obligations.  The  word  "Subtenant"  as  used  herein  shall 
include  the  plural  as  well  as  the  singular.  If  there  is  more  than  one  Subtenant,  the  obligations  and 
liabilities  under  this  Sublease  imposed  on  Subtenant  shall  be  joint  and  several. 

20.7.  Interpretation  of  Sublease.  The  captions  preceding  the  articles  and  sections  of 
this  Sublease  and  in  the  table  of  contents  have  been  inserted  for  convenience  of  reference  only 
and  such  captions  shall  in  no  way  define  or  limit  the  scope  or  intent  of  any  provision  of  this 
Sublease.  This  Sublease  has  been  negotiated  at  arm's  length  and  between  persons  sophisticated 
and  knowledgeable  in  the  matters  dealt  with  herein  and  shall  be  interpreted  to  achieve  the  intents 
and  purposes  of  the  Parties,  without  any  presumption  against  the  party  responsible  for  drafting 
any  part  of  this  Sublease.  Provisions  in  this  Sublease  relating  to  number  of  days  shall  be  calendar 
days,  unless  otherwise  specified,  provided  that  if  the  last  day  of  any  period  to  give  notice,  reply  to 
a notice  or  to  undertake  any  other  action  occurs  on  a Saturday,  Sunday  or  a bank  or  City  of  San 
Francisco  holiday,  then  the  last  day  for  undertaking  the  action  or  giving  or  replying  to  the  notice 
shall  be  the  next  succeeding  business  day.  Use  of  the  word  "including"  or  similar  words  shall  not 
be  construed  to  limit  any  general  term,  statement  or  other  matter  in  this  Sublease,  whether  or  not 
language  of  non-limitation,  such  as  "without  limitation"  or  similar  words,  are  used.  Unless 
otherwise  provided  herein,  whenever  the  consent  of  Sublandlord  is  required  to  be  obtained  by 
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Subtenant  hereunder.  Sublandlord  may  give  or  withhold  such  consent  in  its  sole  and  absolute 
discretion. 

20.8.  Succe.ssors  and  Assigns.  Subject  to  the  provisions  of  Section  13  above,  the 
terms,  cos-enants  and  conditions  contained  in  this  Sublease  shall  bind  and  inure  to  the  benefit  of 
Sublandlord  and  Subtenant  and,  except  as  otherwise  provided  herein,  their  representatives  and 
successors  and  assigns. 

20.9.  Brokers.  Neither  party  has  had  any  contact  or  dealings  regarding  the  leasing  of 
the  Premises,  or  any  communication  in  connection  therewith,  through  any  licensed  real  estate 
broker  or  other  person  who  could  claim  a right  to  a commission  or  finder's  fee  in  connection  with 
the  Sublease  contemplated  herein.  In  the  event  that  any  broker  or  finder  perfects  a claim  for  a 
commission  or  finder's  fee  based  upon  any  such  contact,  dealings  or  communication,  the  party 
through  whom  the  broker  or  finder  makes  a claim  shall  be  responsible  for  such  commission  or 
fee  and  shall  Indemnify  the  other  party  from  any  and  all  Losses  incurred  by  the  indemnified  party 
in  defending  against  the  same.  The  provisions  of  this  Section  shall  survive  any  termination  of 
this  Sublease. 

20.10.  Severabilifv.  If  any  provision  of  this  Sublease  or  the  application  thereof  to  any 
person,  entity  or  circumstance  shall,  to  any  extent,  be  invalid  or  unenforceable,  the  remainder  of 
this  Sublease,  or  the  application  of  such  provision  to  persons,  entities  or  circumstances  other  than 
those  as  to  which  it  is  invalid  or  unenforceable,  shall  not  be  affected  therebs’,  and  each  other 
provision  of  this  Sublease  shall  be  valid  and  be  enforceable  to  the  fullest  extent  permitted  by 
Law. 


20.11.  Governing  Law.  This  Sublease  shall  be  construed  and  enforced  in  accordance 
with  the  Laws  of  the  State  of  California. 

20.12.  Entire  Agreement.  This  instrument  (including  the  exhibits  hereto,  which  are 
made  a part  of  this  Sublease)  contains  the  entire  agreement  between  the  Parties  regarding  the 
interim  subleasing  of  the  Premises  and  supersedes  all  prior  written  or  oral  negotiations, 
discussions,  understandings  and  agreements  with  respect  thereto.  The  Parties  further  intend  that 
this  Sublease  shall  constitute  the  complete  and  exclusive  statement  of  its  terms  and  that  no 
extrinsic  evidence  whatsoever  (including  prior  drafts  of  this  Sublease  and  any  changes  therefrom) 
may  be  introduced  in  any  judicial,  administrative  or  other  legal  proceeding  involving  this 
Sublease.  Subtenant  hereby  acknowledges  that  neither  Sublandlord  nor  Sublandlord's  Agents 
have  made  any  representations  or  warranties  with  respect  to  the  Premises  or  this  Sublease  except 
as  expressly  set  forth  herein,  and  no  rights,  easements  or  licenses  are  or  shall  be  acquired  by 
Subtenant  by  implication  or  otherwise  unless  expressly  set  forth  herein. 

20.13.  Attorneys'  Fees.  In  the  event  that  either  Sublandlord  or  Subtenant  fails  to 
perform  any  of  its  obligations  under  this  Sublease  or  in  the  event  a dispute  arises  concerning  the 
meaning  or  interpretation  of  any  provision  of  this  Sublease,  the  defaulting  party  or  the  party  not 
prevailing  in  such  dispute,  as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred 
by  the  other  party  in  enforcing  or  establishing  its  rights  hereunder  (whether  or  not  such  action  is 
prosecuted  to  judgment),  including,  without  limitation,  court  costs  and  reasonable  attorneys'  fees. 
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20.14.  Time  of  Essence.  Time  is  of  the  essence  with  respect  to  all  provisions  of  this 
Sublease  in  which  a definite  time  for  performance  is  specified. 

20.15.  Cumulative  Remedies.  All  rights  and  remedies  of  either  party  hereto  set  forth  in 
this  Sublease  shall  be  cumulative,  except  as  may  otherwise  be  provided  herein. 

20.16.  Survival  of  Indemnities.  Termination  of  this  Sublease  shall  not  affect  the  right 
of  either  party  to  enforce  any  and  all  indemnities  and  representations  and  warranties  given  or 
made  to  the  other  party  under  this  Sublease,  nor  shall  it  affect  any  provision  of  this  Sublease  that 
expressly  states  it  shall  survive  termination  hereof 

20.17.  Relationship  of  Parties.  Sublandlord  is  not,  and  none  of  the  provisions  in  this 
Sublease  shall  be  deemed  to  render  Sublandlord,  a partner  in  Subtenant's  business,  or  joint 
venturer  or  member  in  any  joint  enteiprise  with  Subtenant.  This  Sublease  is  not  intended  nor 
shall  it  be  construed  to  create  any  third  party  beneficiary  rights  in  any  third  party,  unless 
otherwise  expressly  provided. 

20.18.  Non-Liability  of  Indemnified  Parties’  officials,  employees  and  Agents.  No 

elective  or  appointive  board,  commission,  member,  officer  or  employee  of  any  of  the 
Indemnified  Parties  shall  be  personally  liable  to  Subtenant  or  its  successors  and  assigns  in  the 
event  of  any  default  or  breach  by  Sublandlord  or  for  any  amount  which  may  become  due  to 
Subtenant  or  its  successors  and  assigns,  or  for  any  obligation  of  Sublandlord  under  this 
Agreement. 

20.19.  Counterparts.  This  Sublease  may  be  executed  in  two  or  more  counterparts,  each 
of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one  and  the 
same  instrument. 

20.20.  Master  Landlord’s  Consent.  This  Sublease  is  expressly  conditioned  upon 
receipt  of  the  written  consent  of  Master  Landlord 

20.21.  Consent  by  Sublandlord.  Where  consent  of  Sublandlord  is  required  hereunder. 
Subtenant  may  rely  on  any  written  consent  granted  by  Sublandlord's  Executive  Director  or  her 
designee. 

21.  SPECIAL  PROVISIONS 

21.1.  Signs.  Subtenant  agrees  that  it  will  not  erect  or  maintain,  or  permit  to  be  erected 
or  maintained,  any  signs,  notices  or  graphics  upon  or  about  the  Premises,  without  Sublandlord's 
prior  written  consent,  which  Sublandlord  shall  not  unreasonably  withhold  or  delay. 

21.2.  Prevailing  Wages.  With  respect  to  the  construction  of  the  Approved  Work  or 
any  Alterations,  any  employee  performing  services  for  Subtenant  shall  be  paid  not  less  than  the 
highest  prevailing  rate  of  wages  as  required  by  Section  A7.204  of  the  City  and  County  of  San 
Francisco  Charter  and  Sections  6.33  through  6.45  of  the  San  Francisco  Administrative  Code, 
shall  be  subject  to  the  same  hours  and  working  conditions,  and  shall  receive  the  same  benefits  as 
in  each  case  are  provided  for  similar  work  performed  in  San  Francisco,  California. 
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21.3.  Public  Transit  Information.  Subtenant  shall  establish  and  carry  on  during  the 
Term  a program  to  encourage  maximum  use  of  public  transportation  by  personnel  of  Subtenant 
employed  on  the  Premises,  including,  without  limitation,  the  distribution  to  such  employees  of 
written  materials  explaining  the  convenience  and  availability  of  public  transportation  facilities 
adjacent  or  proximate  to  the  Building  and  encouraging  use  of  such  facilities,  all  at  Subtenant's 
sole  expense. 

21.4.  Non-Discrimination  in  Cifv  Contracts  and  Benefits  Ordinance. 


(a)  Covenant  Not  to  Discriminate.  In  the  performance  of  this  Sublease, 
Subtenant  covenants  and  agrees  not  to  discriminate  on  the  basis  of  the  fact  or  perception  of  a 
person's  race,  color,  creed,  religion,  national  origin,  ancestry,  age,  sex,  sexual  orientation,  gender 
identity,  domestic  partner  status,  marital  status,  disability  or  Acquired  Immune  Deficiency 
Syndrome  or  HIV  status  (AIDS/HIV  status)  against  any  employee  of,  any  City  employee  working 
with,  or  applicant  for  employment  with  Subtenant,  in  any  of  Subtenant’s  operations  within  the 
United  States,  or  against  any  person  seeking  accommodations,  advantages,  facilities,  privileges, 
services,  or  membership  in  all  business,  social,  or  other  establishments  or  organizations  operated 
by  Subtenant. 


(b)  Sub-Subleases  and  Other  Subcontracts.  Subtenant  shall  include  in  all  sub- 
subleases and  other  subcontracts  relating  to  the  Premises  a non-discrimination  clause  applicable 
to  such  sub-subtenant  or  other  subcontractor  in  substantially  the  form  of  subsection  (a)  above.  In 
addition.  Subtenant  shall  incorporate  by  reference  in  all  sub-subleases  and  other  subcontracts  the 
provisions  of  Sections  12B.2(a),  12B.2(c)-(k),  and  12C.3  of  the  San  Francisco  Administrative 
Code  and  shall  require  all  sub-subtenants  and  other  subcontractors  to  comply  with  such 
provisions.  Subtenant’s  failure  to  comply  with  the  obligations  in  this  subsection  shall  constitute 
a material  breach  of  this  Sublease. 

(c)  Non-Discrimination  in  Benefits.  Subtenant  does  not  as  of  the  date  of  this 
Sublease  and  will  not  during  the  Term,  in  any  of  its  operations  in  San  Francisco  or  elsewhere 
within  the  United  States,  discriminate  in  the  provision  of  bereavement  leave,  family  medical 
leave,  health  benefits,  membership  or  membership  discounts,  moving  expenses,  pension  and 
retirement  benefits  or  travel  benefits,  as  well  as  any  benefits  other  than  the  benefits  specified 
above,  between  employees  with  domestic  partners  and  employees  with  spouses,  and/or  between 
the  domestic  partners  and  spouses  of  such  employees,  where  the  domestic  partnership  has  been 
registered  with  a governmental  entity  pursuant  to  state  or  local  law  authorizing  such  registration, 
subject  to  the  conditions  set  forth  in  Section  12B.2(b)  of  the  San  Francisco  Administrative  Code. 

(d)  Incorporation  of  Administrative  Code  Provisions  bv  Reference.  The 
provisions  of  Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  relating  to  non- 
discrimination by  parties  contracting  for  the  Sublease  of  City  property  are  incorporated  in  this 
Section  by  reference  and  made  a part  of  this  Agreement  as  though  fully  set  forth  herein. 

Subtenant  shall  comply  fully  with  and  be  bound  by  all  of  the  provisions  that  apply  to  this 
Sublease  under  such  Chapters  of  the  Administrative  Code,  including  but  not  limited  to  the 
remedies  provided  in  such  Chapters.  Without  limiting  the  foregoing.  Subtenant  understands  that 
pursuant  to  Section  12B.2(h)  of  the  San  Francisco  Administrative  Code,  a penalty  of  $50  for  each 
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person  for  each  calendar  day  during  which  such  person  was  discriminated  against  in  violation  of 
the  provisions  of  this  Sublease  may  be  assessed  against  Subtenant  and/or  deducted  from  any 
payments  due  Subtenant. 

21.5.  No  Relocation  Assistance;  Waiver  of  Claims.  Subtenant  acknowledges  that  it 
will  not  be  a displaced  person  at  the  time  this  Sublease  is  terminated  or  expires  by  its  own  terms, 
and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  Claims 
against,  and  covenants  not  to  sue.  Sublandlord,  its  departments,  commissions,  officers,  directors 
and  employees,  and  all  persons  acting  by,  through  or  under  each  of  them,  under  any  laws, 
including,  without  limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  from 
Sublandlord  under  federal  and  state  relocation  assistance  laws  (including,  but  not  limited  to, 
California  Government  Code  Section  7260  et  seq.),  except  as  otherwise  specifically  provided  in 
this  Sublease  with  respect  to  a Taking. 

21.6.  MacBride  Principles  - Northern  Ireland.  The  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  toward  resolving 
employment  inequities  and  encourages  then  to  abide  by  the  MacBride  Principles  as  expressed  in 
San  Francisco  Administrative  Code  Section  12F.1,  et  seq.  The  City  and  County  of  San  Francisco 
also  urges  San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride 
Principles.  Subtenant  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the 
City  and  County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

21.7.  Tropical  Hardwood  Ban.  The  City  and  County  of  San  Francisco  urges 
companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood  or 
tropical  hardwood  product. 

21.8.  Conflicts  of  Interest.  Subtenant  states  that  it  is  familiar  with  the  provisions  of 
Section  8.105  and  8.106  of  the  San  Francisco  Charter  and  certifies  that  it  knows  of  no  facts 
which  would  constitute  a violation  of  such  provisions.  Subtenant  further  certifies  that  it  has 
made  a complete  disclosure  to  the  Sublandlord  of  all  facts  bearing  on  any  possible  interests, 
direct  or  indirect,  which  Subtenant  believes  any  officer  or  employee  of  the  Sublandlord  presently 
has  or  will  have  in  this  Sublease  or  in  the  performance  thereof  or  in  any  portion  of  the  profits 
thereof  Willful  failure  by  Subtenant  to  make  such  disclosure,  if  any,  shall  constitute  grounds  for 
the  Sublandlord's  termination  and  cancellation  of  this  Sublease. 

21.9.  Burma  (Myanmar)  Business  Prohibition.  Subtenant  is  not  the  government  of 
Burma  (Myanmar),  a person  or  business  entity  organized  under  the  laws  of  Burma  (Myanmar)  or 
a “prohibited  person  or  entity’'  as  defined  in  Section  12J.2(G)  of  the  San  Francisco 
Administrative  Code.  The  Sublandlord  reserves  the  right  to  terminate  this  Sublease  for  default  if 
Tenant  violates  the  terms  of  this  clause. 

Chapter  12J  of  the  San  Francisco  Administrative  Code  is  hereby  incorporated  by 
reference  as  though  fully  set  forth  herein.  The  failure  of  Subtenant  to  comply  with  any  of  its 
requirements  shall  be  deemed  a material  breach  of  this  Sublease.  In  the  event  Subtenant  fails  to 
comply  in  good  faith  with  any  of  the  provisions  of  Chapter  12J  of  the  San  Francisco 
Administrative  Code,  Subtenant  shall  be  liable  for  liquidated  damages  for  each  violation  in  an 
amount  equal  to  Subtenant’s  net  profit  under  this  Sublease,  or  10%  of  the  total  amount  of  the 
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Sublease,  or  $ 1 ,000,  whichever  is  greatest.  Subtenant  acknowledges  and  agrees  the  liquidated 
damages  assessed  shall  be  payable  to  the  Sublandlord  upon  demand  and  may  be  setoff  against 
any  moneys  due  to  the  Subtenant  from  this  Sublease . 

21.10.  Charter  Provisions.  This  Sublease  is  governed  by  and  subject  to  the  provisions 
of  the  Charter  of  the  City  and  County  of  San  Francisco. 

21.11.  Prohibition  of  Tobacco  Advertising.  Subtenant  acknowledges  and  agrees  that 
no  ad\  ertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or 
under  the  control  of  the  Sublandlord,  including  the  Premises  and  the  Property.  This  prohibition 
includes  the  placement  of  the  name  of  a company  producing  selling  or  distributing  cigarettes  or 
tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion  of  any  event 
or  product.  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a state,  local  or 
nonprofit  entity  designed  to  communication  the  health  hazards  of  cigarettes  and  tobacco  products 
or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 
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Sublandlord  and  Subtenant  have  executed  this  Sublease  in  duplicate  as  of  the  date  first 
wTitten  above. 


SUBTENANT: 

TREASURE  ISLAND  ENTERPRISES, 
a California  Limited  Liability  Company 


By  OAC3,  a California  limited  liability  compan\' 

By:  

Its;  

SUBLANDLORD: 

THE  TREASURE  ISLAND  DE\^ELOPMENT 
AUTHORITY 

By: 

Its:  Executi\  e Director 


Approved  as  to  Form: 


Deputy  City  Attorney 
Approved: 


Base  Conversion  Manager 
U.S.  Na>y 

Engineering  Field  Activities  West 
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EXHIBIT  A - MASTER  LEASE 
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EXHIBIT  B - DRAWING  OF  PREMISES 
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EXHIBIT  C - EXCLUSIVE  NEGOTIATING  AGREEMENT 
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EXCLUSIVE  NEGOTIATING  AGREEMENT 


THIS  EXCLUSIVE  NEGOTIATING  AGREEMENT  (the  ‘-Agreement’-)  is  made  and 
entered  into  this  22nd  day  of  June,  1999,  by  and  between  the  TREASURE  ISLAND 
DEVELOPMENT  AUTHORITY  ("‘Authority”),  a public  body,  corporate  and  politic  created 
pursuant  to  the  laws  of  the  State  of  California,  and  TREASURE  ISLAND  ENTERPRISES,  a 
California  limited  liability  corporation  ("Developer”).  (Collectively,  the  Authority  and  the 
Developer  shall  be  referred  to  as  the  “Parties”).  _ 

RECITALS 


WHEREAS,  under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (i)  designated  the  Authority  as  a 
redevelopment  agency  under  the  California  Redevelopment  Law  with  authority  over  former 
Naval  Station  Treasure  Island  (the  “Base”),  and  (ii),  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  the  public  trust  for  commerce,  navigation  and  fisheries  (the  “Tidelands 
Trust”),  vested  in  the  Authority  the  authority  to  administer  the  Tidelands  Trust  as  to  such 
property;  and, 

WHEREAS,  the  Tidelands  Trust  prohibits  the  sale  of  Tidelands  Trust  property  into 
private  ownership,  generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public 
and  encourages  public  oriented  uses  of  trust  property  that,  among  other  things,  attract  people  to 
the  waterfront,  promote  public  recreation,  protect  habitat  and  preserve  open  space;  and. 

WHEREAS,  the  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  with  powers  over  Treasure  Island  and  Yerba  Buena  Island  in  Resolution 
No.  43-98,  dated  February  6,  1998;  and 

WHEREAS,  the  United  States  of  America,  acting  by  and  through  the  Department  of 
Navy  (the  “Navy”)  and  Authority  entered  into  the  following  agreements  regarding  portions  of 
Treasure  Island  Naval  Station  and  Yerba  Buena  Island  (collectively,  the  “Property”):  (i)  the 
South  Waterfront  Lease  dated  September  5,  1998  (the  “South  Waterfront  Lease”),  and  (ii)  the 
Treasure  Island  Marina  Lease  dated  September  4,  1998  (the  “Marina  Lease”).  The  South 
Waterfront  Lease  and  the  Marina  Lease  are  collectively  referred  to  herein  as  the  “Master  Lease” 
or  “Master  Leases.”  A Copy  of  each  Master  Lease  is  available  during  normal  business  hours  at 
the  Authority’s  offices  in  Building  1 on  the  Property. 

WHEREAS,  under  the  Act  and  the  Authority’s  Articles  of  Incorporation  and  Bylaws,  the 
Authority,  acting  by  and  through  its  Board  of  Directors  has  the  power,  subject  to  applicable  laws. 


1 


to  sell,  lease,  exchange,  transfer,  convey  or  otherwise  grant  an  interest  in  or  right  to  use  or 
occupy  all  or  any  portion  of  the  real  property  located  on  the  Base;  and, 

WHEREAS,  a Request  for  Proposals  (“RFP”)  was  issued  by  the  Authority  to  evaluate 
proposals  related  to  the  development  and  expansion  of  the  Treasure  Island  Marina  Area  as  such 
area  is  shown  on  Exhibit  A attached  (the  “Marina”),  and  Developer  was  one  of  three  finalists 
who  submitted  proposals  in  response  to  the  RFP;  and, 

WHEREAS,  at  its  regular  meeting  on  Februar>'  17,  1999,  the  Board  of  Directors  of  the 
Authority  adopted  a resolution  authorizing  the  Executive  Director  of  the  Authority  to  enter  into 
exclusive  negotiations  with  Developer  for  the  development  of  the  Treasure  Island  Marina;  and 

WHEREAS,  the  Authority  and  Developer  recognize  and  acknowledge  that  the  economics 
of  a development  and  the  feasibility  of  the  Authority  and  Developer  entering  into  an  agreement 
for  the  disposition  and  development  of  the  Marina  (the  “DDA”)  have  not  been  determined  to  the 
satisfaction  of  either  party  and  the  purpose  of  this  Agreement  is  to  allow  the  Authority  and 
Developer  an  opportunity  to  determine  such  development  feasibility  and  negotiate  the  DDA. 

NOW  THEREFORE,  the  Authority  and  Developer  agree  as  follows: 

1 . Exclusive  Right. 

1.1.  Diligent  and  Good  Faith  Negotiations. 

For  the  Exclusive  Negotiation  Period  set  forth  in  Section  2 below  and  subject  to  the  terms 
and  conditions  of  this  Agreement,  the  Authority  and  the  Developer,  acknowledging  that  time  is 
of  the  essence,  agree  to  negotiate  diligently  and  in  good  faith  with  each  other  to  enter  into  (i)  one 
or  more  Disposition  and  Development  Agreements  (“DDAs”)  and  any  related  Ground  Leases, 

(ii)  a Sublease  and/or  Operating  Agreement  for  the  interim  operation  of  the  Marina  under  the 
Master  Lease,  and  (iii)  any  other  necessary  transaction  documents  (collectively,  the  “Transaction 
Documents”),  for  the  ground  lease,  management  and  redevelopment  of  the  Marina.  The 
Authority  grants  to  the  Developer  the  exclusive  right  to  negotiate  the  Transaction  Documents 
during  the  Exclusive  Negotiation  Period  (the  “Exclusive  Right”)  and  agrees  not  to  solicit  any 
other  proposals  or  negotiate  with  any  other  developer  with  respect  to  the  subject  of  the 
negotiations  set  forth  in  Section  1.2.  without  the  Developer’s  prior  written  consent. 

1.2.  Subject  of  Negotiations. 

The  negotiations  conducted  under  this  Agreement  shall  be  based  on  the  development 
opportunity  described  in  the  RFP  and  shall  be  consistent  with  the  development  proposal  dated 
January  21,  1998  submitted  by  the  Developer  (exclusive  of  the  originally  proposed  use  of  the 
Casa  de  la  Vista  restaurant,  adjacent  chapel  and  library)  in  response  to  the  RFP.  Specifically, 
subject  to  the  terms  and  conditions  of  this  Agreement,  the  Exclusive  Right  shall  encompass 
negotiations  for: 

( a ) Entering  into  one  or  more  DDAs  to  provide  for  the  redevelopment  of  the 
Marina  in  a timely  manner  consistent  with  the  objectives  of  the  RFP.  The 
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Parties  anticipate  that  the  DDA(s)  will  cover  the  following  matters,  among 

others: 

1 ) The  manner  that  the  Marina  will  be  transferred  to  the  Developer, 

which  the  parties  anticipate  will  be  by  long-term  ground  lease  to  be 
developed  on  a phased  basis.  The  parties  expect  that  the  form  of 
the  Ground  Lease  will  be  attached  to  the  DDA(s). 

2 ) The  rent  structure  to  be  paid  to  the  Authority  for  the  Ground  Lease 
of  the  Marina,  including  any  percentage  rent. 

3 ) The  conditions  to  the  development  of  each  phase  of  the  Marina  by 
Developer,  including,  but  not  limited  to,  evidence  that  the 
Developer  has  obtained  sufficient  financing  commitments  to 
complete  development  and  has  secured  required  Regulatory 
Approvals  (as  that  term  is  defined  below). 

4 ) The  Developer’s  obligation  to  build  out  the  Marina  in  accordance 
with  a phasing  plan  and  schedule  of  performance  and  with  a 
reasonably  detailed  scope  of  development. 

5 ) The  process  for  design  review  and  approval  by  the  Authority  (and, 
if  applicable,  by  the  City)  for  major  development  phases  as  well  as 
individual  building  projects,  including  the  manner  in  which  the 
Developer  will  provide  drawings,  elevations,  models  and  other 
depictions  of  the  design  and  construction  details  for  development. 

6 ) The  Developer’s  responsibility  to  comply  with  all  applicable  City 
and  Authority  requirements  and  Regulatory  Approvals  as  described 
in  Section  5.1(c). 

7 ) The  Developer’s  obligation  to  establish  and  implement  a 

community  awareness  program  subject  to  the  reasonable  review 
and  approval  of  the  Authority. 

8 ) The  Developer’s  responsibility  to  comply  with  environmental 

requirements,  including  deed  restrictions  and  other  institutional 
controls  that  may  be  imposed  by  the  EPA  or  other  regulatory 
agencies  under  the  CERCLA  process,  and  with  mitigation 
measures  that  may  be  required  under  the  Navy’s  programmatic 
EIS/EIR  based  upon  the  draft  Reuse  Plan  approved  by  the  Board  of 
Directors  of  the  Authority  in  July  of  1996  (the  “Programmatic 
EIS/EIR”)  and  any  environmental  improvement  measures. 

9 ) The  terms  and  ongoing  roles  and  responsibilities  of  the  Developer, 
the  Authority,  the  City,  and  any  other  community  development 


a.co8 


3 


advisory  groups  identified  by  the  Authority  with  respect  to  the 
development  of  the  Marina. 

1 0 ) The  Developer’s  responsibility  for  satisfying  the  workforce  hiring 
goals  set  forth  in  the  agreement  between  the  Authority  and  the 
Treasure  Island  Homeless  Development  Initiative  (‘TIHDI”). 

( b ) Providing  interim  management  services  of  the  existing  Marina  under  an 
Interim  Sublease  and/or  Operating  Agreement  with  the  Authority, 
including,  without  limitation,  property  management,  marketing  and 
leasing  of  the  existing  marina  and,  the  fulfillment  of  the  protection  and 
maintenance  and  repair  responsibilities  of  the  Authority  required  under  the 
Master  Leases,  subject  to  the  terms  and  conditions  of  the  Master  Leases 
and  such  further  conditions  as  may  be  negotiated  by  Authority  and 
Developer  with  respect  to  each  party’s  obligations,  liabilities  and 
indemnities  to  one  another. 

( c ) Coordinating  development  activities  with  other  developments  and/or 
redevelopment  of  existing  uses  jointly  agreed  to  by  the  Developer  and  the 
Authority. 

(d)  Securing  financing  for  all  site  preparation  (including,  but  not  limited  to, 
demolition  and  any  secondary  remediation  not  paid  for  by  the  Navy)  and 
all  construction  of  buildings,  improvements  and  public  infrastructure 
required  for  redevelopment  of  the  Marina. 

( e ) Determining  (i)  the  amount  and  type  of  infrastructure  required  for  the 
redevelopment  of  the  Marina  and  (ii)  the  proportionate  share  of  capital 
costs  for  Island-wide  improvements  attributable  to  the  redevelopment  of 
the  Marina  - including  without  limitation,  seismic  repairs,  sewers,  and 
storm  drains. 

( f ) Determining  the  maximum  size  of  the  redeveloped  Marina. 

( g ) Developing  a detailed  interim  management  structure  for  the  Marina  and 
projected  revenues  to  the  Authority. 

( h ) Developing  more  refined  preliminary  plans  for  the  redevelopment  of  the 
Marina,  including  the  provision  of  public  amenities. 

( i ) Developing  a method  for  monitoring  the  revenues  generated  from  the 
operation  of  the  Marina  at  all  phases. 

( j ) Integrating  the  requirements  of  the  agreement  between  the  Treasure  Island 
Homeless  Development  Initiative  and  the  Authority  into  the  Transaction 
Documents. 
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1.3.  Threshold  Conditions  and  Limitations. 


( a )  Authority  and  Citv  Discretion.  The  Developer  acknowledges  and  agrees 
that  under  this  Agreement  the  Authority  is  not  committing  itself  or  agreeing  to  enter  into  the 
Transaction  Documents  or  undertake  any  exchange  or  transfer  of  real  property,  any  disposition  of 
any  real  property  interests  to  the  Developer,  approve  any  land  use  entitlements  or  undertake  any 
other  acts  or  activities  relating  to  the  subsequent  independent  exercise  of  discretion  by  the 
Authority  or  any  agency,  commission  or  department  of  the  City.  This  Agreement  does  not 
constitute  the  disposition  of  property  or  exercise  of  control  by  the  Authority  or  the  City  over 
property.  Except  for  the  obligation  to  negotiate  exclusively  with  the  Developer  as  provided  in 
this  Agre'ement  and  for  the  Authority’s  obligations  with  respect  to  the  Deposits  set  forth  in 
Section  3ra).  and  the  Extension  Option  Deposit  set  forth  in  Section  4.  this  Agreement  is  not 
intended  to  be,  and  will  not  become,  contractually  binding  on  the  Authority,  and  no  legal 
obligation  will  exist  unless  and  until  the  parties  have  negotiated,  executed  and  delivered  mutually 
acceptable  agreements  based  upon  information  produced  from  the  environmental  review'  process 
and  upon  other  public  review  and  hearing  processes  and  subject  to  all  applicable  governmental 
approvals,  including,  without  limitation,  the  approval  of  the  Authority  and  the  City  in  their 
respective  sole  and  absolute  discretion.  The  Authority  and  the  City  each  retains  the  absolute 
discretion  before  action  on  the  project  by  the  Authority  Board  of  Directors  or  any  City 
commission  or  the  City’s  Board  of  Super\'isors  to  (i)  make  such  modifications  to  the  Transaction 
Documents  and  the  project  as  may  be  necessary  to  mitigate  significant  environmental  impacts, 

(ii)  select  other  feasible  alternatives  to  avoid  significant  environmental  impacts,  (iii)  balance  the 
benefits  against  any  significant  environmental  impacts  prior  to  taking  final  action  if  such 
significant  impacts  cannot  otherwise  be  avoided,  or  (iv)  determine  not  to  proceed  with  the 
project. 


(b)  Developer  Discretion.  By  entering  into  this  Agreement,  the  Developer 
does  not  commit  itself  to  enter  into  binding  Transaction  Documents.  The  parties  recognize  that 
the  Developer  must  first  complete  due  diligence  investigations  and  negotiate  the  terms  of  the 
Transaction  Documents  before  exercising  its  discretion  to  enter  into  them. 

( c ) Navy  Agreements.  The  Developer  acknowledges  and  agrees  that  any 
obligations  of  the  Authority  under  the  Transaction  Documents  with  respect  to  the  disposition  of 
the  Marina,  or  any  portion  thereof,  shall  be  subject  to  the  successful  negotiation  of  contractually 
binding  agreements  between  the  Authority  (and/or  the  City)  and  the  Navy  for  the  conveyance  of 
the  Marina. 

2 . Term. 

The  term  of  the  Exclusive  Right  shall  commence  on  the  date  of  this  Agreement  first 
wxitten  above  when  the  parties  hereto  have  duly  executed  and  delivered  this  Agreement,  and 
shall  expire  one  year  thereafter,  unless  extended  in  accordance  with  Section  4 below  or 
terminated  in  accordance  with  the  provisions  of  this  Agreement  (the  “Exclusive  Negotiation 
Period”).  This  Agreement  shall  automatically  temiinate  upon  the  expiration  of  the  Exclusive 
Negotiation  Period. 
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3 . Negotiation  Deposits;  Authoritv/Citv  Costs. 

3.1.  Negotiation  Deposits. 

( a ) In  connection  with  the  Authority’s  selection  of  Developer's  submittal  of 
qualifications  and  development  proposal  in  response  to  the  RFP,  upon  execution  of  this 
Agreement,  the  Developer  shall  pay  to  the  Authority  the  cash  sum  of  Fifteen  Thousand  Dollars 
($15,000.00)  (the  ‘‘RFP  Deposit”)  as  required  by  the  RFP. 

(b)  The  RFP  Deposit,  the  Transaction  Cost  Deposit  and,  if  applicable,  the 

Extension  Option  Deposit  (as  those  terms  are  defined  below),  are  collectively  referred  to  herein 
as  the  “Deposits.”  The  Deposits  are  being  held  by  the  Authority  to  ensure  that  the  Developer 
will  proceed  diligently  and  in  good  faith  to  negotiate  the  Transaction  Documents  and  perform  the 
Developer’s  obligations  under  this  Agreement.  - 

( c ) If  the  parties  succeed  in  negotiating  and  entering  into  the  DDA(s)  and 
other  Transaction  Documents  contemplated  hereby  and  if  the  Authority’s  Board  of  Directors  and 
the  City’s  Board  of  Supervisors  approve  such  Transaction  Documents  in  accordance  with  the 
provisions  of  this  Agreement,  then  the  Deposits  shall  be  applied  towards  the  first  of  any  lease 
payments  required  under  the  Ground  Lease  (but  not  any  lease  payments  required  under  any 
interim  operating  agreement  entered  into  between  the  Parties  prior  to  the  effective  date  of  such 
Ground  Lease). 


( d ) (i)  IF  THE  TRANSACTION  DOCUMENTS  ARE  NOT  APPROVED, 

EXECUTED  AND  DELIVERED  AS  CONTEMPLATED  HEREBY  FOR  ANY  REASON 
OUTSIDE  OF  THE  DEVELOPER’S  CONTROL  (EXCLUDING  THE  INABILITY  TO 
OBTAIN  FINANCING)  AND  THE  DEVELOPER  IS  NOT  THEN  IN  DEFAULT  UNDER 
THIS  AGREEMENT,  THEN  THIS  AGREEMENT  SHALL  AUTOMATICALLY 
TERMINATE  UPON  THE  EXPIRATION  OF  THE  EXCLUSIVE  NEGOTIATION  PERIOD 
AND  ANY  EXTENSION  THEREOF  PURSUANT  TO  SECTION  4(a)  BELOW,  AND  THE 
AUTHORITY  SHALL  RETURN  ANY  REMAINING  FUNDS  IN  THE  DEPOSITS  WITHOUT 
INTEREST  AFTER  DEDUCTING  THEREFROM  ALL  TRANSACTION  COSTS 
ACTUALLY  INCURRED  BY  THE  AUTHORITY  UP  TO  THE  DATE  OF  SUCH 
TERMINATION. 


(ii)  IF  THE  TRANSACTION  DOCUMENTS  ARE  NOT 
APPROVED,  EXECUTED  AND  DELIVERED  AS  CONTEMPLATED  HEREBY  DUE  TO 
DEVELOPER’S  FAILURE  TO  USE  GOOD  FAITH  EFFORTS  TO  DILIGENTLY 
NEGOTIATE,  PREPARE  AND  SUBMIT  FOR  APPROVAL,  OR  EXECUTE  THE 
TRANSACTION  DOCUMENTS  AND  TO  MEET  THE  PERFORMANCE  MILESTONES, 
ALL  AS  SET  FORTH  IN  SECTION  5.1(A)  BELOW  (A  “GOOD-FAITH  DEFAULT”),  THEN, 
WITHOUT  LIMITING  ANY  OF  ITS  OTHER  REMEDIES  HEREUNDER,  THE  AUTHORITY 
SHALL  BE  ENTITLED  TO  RETAIN  THE  DEPOSITS,  TOGETHER  WITH  ALL  INTEREST 
THEREON,  AS  LIQUIDATED  DAMAGES  AS  ITS  SOLE  REMEDY  FOR  A GOOD-FAITH 
DEFAULT.  THE  PARTIES  HAVE  AGREED  THAT  THE  AUTHORITY’S  ACTUAL 
DAMAGES,  IN  THE  EVENT  OF  A FAILURE  TO  APPROVE,  EXECUTE  AND  DELIVER 
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THE  TRANSACTION  DOCUMENTS  AS  SPECIFIED  ABOVE,  WOULD  BE  EXTREMELY 
DIFFICULT  OR  IMPILACTICABLE  TO  DETERMINE.  AFTER  NEGOTIATION  THE 
PARTIES  HAVE  AGREED  THAT  CONSIDERING  ALL  THE  CIRCUMSTANCES 
EXISTING  ON  THE  DATE  OF  THIS  AGREEMENT,  THE  AMOLHsT  OF  THE  DEPOSITS. 
TOGETHER  WITH  ALL  ACCRUED  INTEREST  THEREON  IS  A REASONABLE 
ESTIMATE  OF  THE  DAMAGES  THAT  THE  AUTHORITY  V'OULD  INCUR  IN  SUCH 
EVENT.  EXCEPT  AS  SPECIFICALLY  STATED  HEREEs ABOVE,  NOTHING  HEREIN 
SHALL  BE  CONSTRUED  TO  MODIFY  OR  LIMIT  THE  AUTHORITY'S  RIGHTS  AND 
REMEDIES  AGAINST  DEVELOPER  FOR  A DEFAULT  LNs'DER  THIS  AGREEMENT. 
INCLUDING  WITHOUT  LIMITATION,  THE  PROVISIONS  OF  SECTION  S.2  BELOW. 


3 . 2 Authorin/Citv  Costs. 

(a)  Entitlement  Costs.  To  the  extent  Regulator}’  Approvals  (which  exclude  the 
Programmatic  EIS/EIR)  are  required  for  the  Authority  to  enter  into  the  Transaction  Documents, 
the  Developer  shall  pay  or  cause  to  be  paid  all  costs  associated  with  applying  for,  obtaining  and 
maintaining  such  Regulatory  Approvals,  including  , all  costs  associated  with  satisfying  any  and 
all  conditions  imposed  by  regulatory  agencies  as  pan  of  any  such  Regulator}’  Appro\’als.  and  the 
costs  of  environmental  review,  if  any.  required  under  CEQ.A.  beyond  the  scope  contained  in  the 
Programmatic  E1S,^IR  (collectively,  the  "Entitlement  Costs”).  Neither  the  Authority  nor  the 
City  shall  be  responsible  for  such  Entitlement  Costs  except  as  may  be  agreed  by  the  Authority  or 
the  City,  in  their  respective  sole  and  absolute  discretion. 

(b)  Transaction  Costs.  The  Developer  shall  pay  or  cause  to  be  paid  to  the 
Authority  all  of  the  reasonable  costs  and  expenses  actually  incurred  by  the  Authority  and  the  Ciy 
consistent  with  this  Agreement  in  negotiating  and  preparing  the  Transaction  Documents 
(collectively,  the  "Transaction  Costs”)  up  to  a maximum  amount  not  to  exceed  $50,000.00  (the 
‘Transactions  Costs  Deposit”)  during  the  first  twelve  (12)  m.onths  of  this  Agreement.  If 
Developer  elects  to  exercise  its  Extension  Option  pursuant  to  Section  4(a)  below,  the  amount  of 
the  Transactions  Costs  Deposit  shall  increase  by  $25,000.00  to  a total  amount  of  $75,000.00. 
The  Transactions  Costs  Deposit  shall  be  payable  to  the  Authority  as  set  forth  in  Subsection 
3.2(b)(1)  below.  The  Transaction  Costs  shall  include,  without  limitation,  the  fees  and  expenses 
of  (i)  City  and  Authority  staff  (including,  but  not  limited  to,  the  Ciy  .A.ttomey's  Office),  and  (ii) 
such  outside  counsel  and  third-party  consultants,  advisors  and  professionals  (including,  but  not 
limited  to,  financial  advisors,  real  estate  and  urban  economic  consultants,  and  development 
consultants)  as  the  Authority  or  the  Cit}’  may  deem  appropriate  to  negotiate  the  Transaction 
Documents.  Transaction  Costs  shall  exclude  fees  and  costs  (A)  paid  directly  by  the  Developer  to 
the  City  under  any  permit  application  or  processing  fee,  (B)  general  and  administrative  costs  or 
overhead  of  the  Authority  or  the  City  except  costs  attributable  to  staff  time  allocable  to  the 
negotiations  contemplated  hereby,  (C)  costs  incurred  before  the  date  of  this  Agreement,  and  (D) 
litigation  costs  potentially  recoverable  under  Section  12.6. 

(I)  Upon  the  execution  of  this  Agreement,  the  Developer  shall  deposit 
with  the  Authority  cash  in  the  amount  of  Twenty-Five  Thousand  Dollars  ($25,000.00),  of  the 


Transactions  Costs  Deposit  for  the  first  6 months  of  this  Agreement.  On  or  before  the  expiration 
of  the  first  6 months  from  the  date  of  this  Agreement,  Developer  shall  deposit  an  additional 
Twenty-Five  Thousand  Dollars  ($25,000.00)  of  the  Transactions  Costs  Deposit  for  the  remaining 
6 months  of  the  initial  Term  of  this  Agreement  as  stated  in  Section  2 above.  If  Developer 
exercises  its  Extension  Option  pursuant  to  Section  4(a)  below,  on  or  before  the  expiration  of  the 
initial  Term  of  this  Agreement  stated  in  Section  2 above.  Developer  shall  deposit  with  the 
Authority  (in  addition  to  the  Extension  Option  Deposit  set  forth  in  Section  4(a))  another 
$25,000.00  as  part  of  the  Transaction  Costs  Deposit  for  the  period  of  such  extended  Term.  The 
Authority  shall  use  the  Transactions  Costs  Deposit  to  pay  the  actual  Transaction  Costs  incurred 
by  the  Authority  and  the  City  under  this  Agreement.  The  Authority  shall  deliver  to  the 
Developer  on  a quarterly  basis  a summary  relating  to  the  Authority  and  City’s  expenditures  of 
the  Transactions  Costs  Deposit  during  the  previous  quarter.  The  quarterly  summary  shall  be  in  a 
reasonably  detailed  form  and  shall  include  a description  of  the  services  performed  and  costs 
reimbursed,  and  the  Authority  shall  provide  such  supporting  documentation  as  the  Developer 
may  reasonably  request  to  verify  that  the  Transaction  Costs  were  incurred  pursuant  to  this 
Agreement.  Such  quarterly  summary  shall  be  binding  on  the  Developer  in  the  absence  of 
manifest  error.  The  Authority  shall  maintain  records,  in  reasonable  detail,  with  respect  to  any 
Transaction  Costs  paid  from  the  Transaction  Costs  Deposit,  for  a period  of  one  year  after  the  end 
of  the  E.xclusive  Negotiation  Period,  and,  upon  written  request  of  the  Developer,  will  make  such 
records  available  for  inspection  by  the  Developer. 

(II)  In  the  event  that  the  Authority  fails  to  perform  any  of  its 
obligations  under  this  Agreement  and  fails  to  cure  such  failure  as  described  in  Section  8.3  below, 
the  Authority  shall  refund  to  Developer  the  entire  Transactions  Costs  Deposit  w'ithout  any 
interest. 


(c)  Survival.  Notwithstanding  anything  to  the  contrary'  contained  in  this 
Agreement,  all  of  the  foregoing  provisions  of  this  Section  3 shall  survive  any  termination  of  this 
Agreement,  including,  without  limitation,  a termination  for  default  by  either  party. 

4 . Extension  of  Exclusive  Negotiation  Period. 

( a ) The  Developer  shall  have  one  six  (6)  month  option  to  extend  the  Exclusive 
Negotiation  Period  (the  “Extension  Option”),  subject  to  the  consent  thereto  by  the  Executive 
Director  of  the  Authority  as  further  provided  below.  The  Developer  shall  exercise  the  Extension 
Option  by  written  notice  to  the  Authority  on  or  before  thirty  days  prior  to  the  termination  date  of 
this  Agreement,  together  with  cash  or  a cashier’s  check  in  the  amount  of  Ten  Thousand  Dollars 
($10,000.00)  (the  “Extension  Option  Deposit”).  The  Extension  Option  Deposit  shall  be  held  by 
the  Authority  and  added  to  the  RFP  Deposit  if  the  Executive  Director  consents  to  the  extension; 
provided,  however,  the  Authority  shall  credit  the  Extension  Option  Deposit  (without  interest) 
towards  the  first  of  any  lease  payments  required  of  the  Developer  under  the  Ground  Lease  if  the 
parties  successfully  enter  into  the  Transaction  Documents.  The  Executive  Director  of  the 
Authority  shall  consent  to  the  Developer’s  e.xercise  of  the  Extension  Option  if  (i)  the  Developer 
has  paid  the  Extension  Option  Deposit  in  the  manner  specified  above  and  deposited  the 
additional  $25,000.00  as  required  under  Section  3.2(b)(1)  above,  (ii)  the  Developer  is  not  in 
default  under  this  Agreement  and  no  event  shall  have  occurred  which,  with  the  giving  of  notice 


or  the  passage  of  time,  or  both,  would  constitute  such  a default,  and  (iii)  the  Developer  and  the 
Executive  Director  have  reached  substantial  agreement  on  the  material  terms  and  conditions  of 
the  Transaction  Documents,  which  the  Executive  Director  is  prepared  to  recommend  to  the 
Authority’s  Board  of  Directors  for  approval.  Except  as  otherwise  provided  in  Section  4fb’) 
below,  no  further  extensions  beyond  the  Extension  Option  described  in  this  Section  are  permitted 
under  this  Agreement. 

( b)  In  addition  to  the  foregoing  Extension  Option,  the  Authorin'  shall  extend 
the  term  of  the  Exclusive  Right  for  a period  of  up  to  six  (6)  additional  months  to  be  determined 
by  the  Authority  in  its  sole  and  absolute  discretion  if  (x)  the  Developer  is  not  in  default  under 
this  Agreement  and  no  event  shall  have  occurred  which,  with  the  giving  of  notice  or  the  passage 
of  time,*or  both,  would  constitute  such  a default,  and  (y)  the  final  form  of  the  Transaction 
Documents  which  the  Executive  Director  is  prepared  to  recommend  to  the  Authority’s  Board  of 
Directors  for  approval  has  been  agreed  upon  by  the  Parties,  but  the  Transaction  Documents 
cannot  be  executed  because,  through  no  fault  of  Developer,  of  one  or  more  of  the  following 
reasons: 


( i ) The  Programmatic  EIR/EIS  has  not  been  completed.  For  purposes 
of  this  Agreement,  the  Programmatic  EIR^IS  shall  be  deemed  not 
completed  if  (A)  the  City's  Planning  Commission  has  not  cenified 
the  Programmatic  EIR,  (B)  the  Xaw  has  not  issued  a Record  of 
Decision,  or  (C)  there  exists  any  actual  legal  challenges  to  the 
environmental  findings  upon  the  expiration  of  all  applicable 
challenge  periods  under  CEQA  and  NEPA. 

( ii ) A redevelopment  plan  for  the  Propern-  has  not  been  adopted  in 
accordance  with  the  California  Redevelopment  Law  (Sections 
33000  et  sea,  of  the  Health  and  Safety  Code)  or  a subarea  specific , 
plan  has  not  been  adopted  for  the  Property,  and  such 
redevelopment  plan  or  subarea  specific  plan  is  legally  required  for 
the  Authority  to  enter  into  the  Transaction  Documents. 

( iii ) Public  notice  of  and  public  hearing  for  the  consideration  of 
the  adoption  of  the  DDA  pursuant  to  Health  and  Safety  Code 
Section  3343 1 have  not  been  given. 

The  foregoing  notwithstanding,  nothing  in  this  subsection  4(b)  shall  require  the  Authority 
to  extend  the  term  of  the  Exclusive  Rights  by  more  than  six  (6)  months,  beyond  any  date  of 
termination  arising  without  regard  to  this  subsection  4(b).  and.  thus,  in  no  event  shall  the  term  of 
the  Exclusive  Negotiation  continue  for  more  than  two  (2)  years  from  the  date  of  this  Agreement 
(the  “Upset  Date"). 
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5 . Obligations  of  the  Developer. 

5.1.  Obligations;  Schedule  of  Performance. 

In  addition  to  any  other  obligations  under  this  Agreement,  the  Developer  agrees  that  it 
shall  perform  the  following: 

(a)  The  Developer  shall  use  good  faith  efforts  to  work  with  the  Authority  and  the 
City  to  diligently  negotiate,  prepare  and  submit  for  approval,  the  Transaction  Documents.  In 
doing  so,  the  Developer  shall  engage  in  good  faith  and  use  its  best  efforts  to  meet  the 
perfomiance  milestones  on  or  before  the  dates  set  forth  in  the  Schedule  of  Performance  attached 
hereto  and  made  a part  hereof  as  Exhibit  B. 

(b)  The  Developer  shall  cooperate  with  Authority  to  obtain,  and  shall  pay  the  cost 
of,  any  and  all  authorizations,  approvals  or  pemiits  necessary  for  execution  of  the  Transaction 
Documents  that  may  be  required  by  any  local,  state  or  federal  governmental  agency  having 
jurisdiction  over  the  Marina  for  the  lease,  management  and  redevelopment  of  the  Marina  other 
than  the  Programmatic  EIS/EIR  (“Regulatory  Approvals”).  If  Developer  wishes.  Developer 
may  seek  Regulatory  Approvals  beyond  those  necessary  for  execution  of  the  Transaction 
Documents  in  order  to  accelerate  the  granting  of  such  approvals  with  respect  to  those  actions 
contemplated  pursuant  to  the  Transaction  Documents,  provided,  however,  that  Developer  shall 
seek  such  approvals  entirely  at  its  own  risk.  The  foregoing  notwithstanding.  Developer  shall  not 
independently  seek  any  Regulatory  Approvals  without  first  obtaining  the  prior  written  consent 
of  the  Authority. 

(c)  The  Developer  shall  comply  with  all  applicable  agreements  between  the  City 
and/or  the  Authority  and  the  Navy  with  respect  to  the  Marina  or  the  Property,  provided  that  the 
Authority  has  furnished  (or  caused  to  be  furnished)  a copy  of  any  such  agreement  to  the 
Developer. 


(d)  In  making  any  entry  onto  the  Marina,  neither  the  Developer  nor  any  of  its 
agents,  contractors  or  representatives  shall  interfere  with  or  obstruct  the  pemiitted,  lawful  use  of 
the  Marina  by  its  tenants  or  occupants,  or  the  conduct  of  their  business  operations  thereon,  nor 
shall  the  Developer  interfere  with  the  investigation  or  remediation  of  the  Marina  by  the  Navy, 
and  the  Developer  and  its  agents,  contractors  and  representatives  shall  comply  with  all 
requirements  of  the  Navy  applicable  to  the  City  and  the  Authority  for  the  Marina. 

(e)  The  Developer  shall  work  with  the  Authority  and  the  community  to  build  a 
consensus  for  the  project  and,  specifically,  in  providing  periodic  updates  to  the  public  about  the 
implementation  of  the  Developer's  proposals  for  redevelopment  of  the  Marina,  or  portions 
thereof,  including,  without  limitation,  presentations  to  the  community  and  the  public  in 
connection  with  the  milestones  described  in  the  attached  Exhibit  B. 

(0  The  Developer  shall  (i)  commit  the  financial  and  personnel  resources 
required  to  fulfill  its  obligations  under  this  Agreement  and  (ii)  provide  evidence  reasonably 
satisfactory  to  the  Authority  that  Developer’s  financial  commitments  and  other  obligations  under 
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this  Agreement  are  guaranteed  by  Yucaipa  Companies,  LLC,  a Delaware  limited  liability 
company  currently  based  in  Los  Angeles,  California. 

5.2  Indemnity. 

( a ) The  Developer  shall  indemnify,  protect,  defend  and  hold  harmless  the 
Authority,  and  the  City,  including,  but  not  limited  to,  all  of  their  boards,  commissions, 
departments,  agencies  and  other  subdivisions,  including,  without  limitation,  all  of  the  agents, 
contractors  and  representatives  of  the  City  and  the  Authority,  and  their  respective  heirs,  legal 
representatives,  successors  and  assigns,  and  each  of  them  (the  “Indemnified  Parties”)  from  and 
against  any  and  all  claims,  demands,  losses,  liabilities,  damages  (including  foreseeable  and 
unforeseeable  consequential  damages),  liens,  obligations,  interest,  injuries,  penalties,  fines, 
lawsuits  and  other  proceedings.  Judgments  and  awards  and  costs  and  expenses  (including, 
without  limitation,  reasonable  Attorneys’  Fees  and  Costs,  and  consultants’  fees  and  costs)  of 
whatever  kind  or  nature,  known  or  unknown,  contingent  or  otherwise  (“Losses”)  incurred  in 
connection  with  or  arising  directly  or  indirectly,  in  whole  or  in  part,  out  of:  (i)  the  death  of  any 
person  or  any  accident,  injury,  loss  or  damage  whatsoever  caused  to  any  person  or  to  the  property 
of  any  person  that  may  occur  on  the  Marina  and  that  may  be  directly  or  indirectly  caused  by  any 
acts  done  on  the  Marina  by  Developer  or  its  agents,  contractors  or  representatives  or  any  acts  or 
omissions  of  the  Developer  or  its  agents,  contractors  or  representatives  (but  not  including  any 
Losses  which  may  occur  during  the  Exclusive  Negotiation  Period  resulting  solely  from  the 
condition  of  the  Marina  on  or  before  the  date  of  this  Agreement),  (ii)  any  default  by  the 
Developer  (other  than  a Good-Faith  Default  as  set  forth  in  Section  3.1(d)(ii)  above)  in  the 
observation  or  performance  of  any  of  the  terms,  covenants  or  conditions  of  this  Agreement  to  be 
observed  or  performed  on  the  Developer’s  part,  (iii)  the  entry  by  Developer,  its  agents, 
contractors,  representatives  or  invitees  or  any  person  claiming  through  or  under  any  of  them, 
upon  the  Marina,  and  (iv)  any  release  of  Hazardous  Materials  (as  defined  below)  on  or  about  the 
Marina  caused  by  the  Developer  or  its  agents,  contractors  or  representatives;  but  not  to  include 
any  Losses  resulting  from  any  release  occurring  by  reason  of  the  discovery  of  or  exposure  of 
hazardous  substances  present  on  site  on  or  before  the  date  of  this  Agreement  or  resulting  directly 
from  the  negligence  or  willful  misconduct  of  any  of  the  Indemnified  Parties.  The  Parties 
acknowledge  that  the  indemnification  obligations  and  environmental  remediation  covenants  of 
the  Navy,  under  Section  330  of  the  1993  National  Defense  Authorization  Act,  as  amended,  the 
Base  Realignment  and  Closure  Act,  10  U.S.C.  2687,  as  amended,  and  Section  120(h)  of  the 
Comprehensive  Environmental  Remediation,  Cleanup  and  Liability  Act,  42  U.S.C.  9620(h),  shall 
remain  in  full  force  and  effect  during  the  term  of  this  Agreement.  For  purposes  hereof, 
“Hazardous  Material”  means  any  material  that,  because  of  its  quantity,  concentration  or  physical 
or  chemical  characteristics,  is  deemed  by  any  federal,  state  or  local  governmental  authority  to 
pose  a present  or  potential  hazard  to  human  health  or  safety  or  to  the  environment.  Hazardous 
Material  includes,  without  limitation,  any  material  or  substance  defined  as  a “hazardous 
substance,”  or  “pollutant”  or  “contaminant”  under  the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1980  (“CERCLA”,  also  commonly  known  as  the 
“Superfund”  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seq.)  or  under  Section  25281  or 
25316  of  the  California  Health  & Safety  Code;  any  “hazardous  waste”  as  defined  in  Section 
25117  or  listed  under  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and 
asbestos  containing  materials  whether  or  not  such  materials  are  part  of  the  structure  of  any 
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existing  improvements  on  the  Marina,  or  are  naturally  occurring  substances  on,  in  or  about  the 
Marina;  and  petroleum,  including  crude  oil  or  any  fraction,  and  natural  gas  or  natural  gas  liquids. 

The  foregoing  indemnity  is  subject  to  the  following  terms  and  conditions: 

( 1 ) The  indemnity  shall  include,  without  limitation,  reasonable 
Attorney’s  Fees  and  Costs  (as  defined  in  Section  1 1.6)  and  fees  of  consultants  and  experts, 
laboratory  costs,  and  related  costs,  as  well  as  the  Indemnified  Party’s  costs  of  investigating  any 
Loss. 


( 2 ) The  Developer  agrees  to  defend  the  Indemnified  Parties  against 
any  clainis,  which  are  actually  or  potentially  within  the  scope  of  the  indemnity  provisions  of  this 
Agreement  even  if  such  claims  may  be  groundless,  fraudulent  or  false.  The  Authority  or  the 
other  Indemnified  Party  against  whom  any  claim  is  made  which  may  be  within  the  scope  of  the 
indemnity  provisions  of  this  Agreement  shall  provide  notice  to  the  Developer  of  such  claim 
within  a reasonable  time  after  learning  of  such  claim,  and  thereafter  shall  cooperate  with  the 
Developer  in  the  defense  of  such  claim,  provided  that  any  failure  to  provide  such  notice  shall  not 
affect  Developer’s  obligations  under  any  such  indemnity  provisions  except  to  the  extent  the 
Developer  is  prejudiced  by  such  failure. 

( 3 ) The  insurance  requirements  and  other  provisions  of  any  permit  to 
enter  or  other  agreement  with  the  Authority  shall  not  limit  the  Developer’s  indemnification 
obligations  under  this  Agreement. 

( 4 ) The  indemnification  obligations  of  the  Developer  set  forth  in  this 
Agreement  shall  survive  any  early  termination  of  this  Agreement  as  to  any  acts  or  omissions 
occurring  prior  to  such  date. 

( 5 ) The  agreement  to  indemnify  set  forth  in  this  Agreement  is  in 
addition  to,  and  in  no  way  shall  be  construed  to  limit  or  replace,  any  other  obligations  or 
liabilities  which  the  Developer  may  have  to  the  Authority  in  this  Agreement,  any  permit  to  enter 
or  applicable  law. 


( 6 ) The  Developer  shall,  at  its  option  but  subject  to  the  reasonable 
consent  and  approval  of  the  Authority,  be  entitled  to  control  the  defense,  compromise,  or 
settlement  of  any  indemnified  matter  through  counsel  of  the  Developer’s  own  choice;  provided. 
however,  in  all  cases  the  Authority  shall  be  entitled  to  participate  in  such  defense,  compromise, 
or  settlement  at  its  own  expense.  If  the  Developer  shall  fail,  however,  within  a reasonable  time 
following  notice  from  the  Authority  alleging  such  failure,  to  take  reasonable  and  appropriate 
action  to  defend  such  suit  or  claim,  the  Authority  shall  have  the  right  promptly  to  use  its  General 
Counsel  (the  City  Attorney)  or  to  hire  outside  counsel  to  carry  out  such  defense,  which  expense 
shall  be  due  and  payable  to  the  Authority  within  ten  (10)  business  days  after  receipt  by  the 
Developer  of  an  invoice  therefor. 
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5.3  Insurance. 


( a )  Required  Coverage.  The  Developer,  at  no  cost  to  the  Authority,  shall 
procure  and  keep  in  effect  at  all  times  during  the  Exclusive  Negotiation  Period  the  following 
insurance: 


( i ) Comprehensive  or  commercial  general  liability  insurance  with 

limits  not  less  than  One  Million  Dollars  ($1,000,000)  each  occurrence  combined  single  limit  for 
bodily  injury  and  property  damage,  including  contractual  liability,  independent  contractors, 
sudden  and  accidental  pollution,  broad-form  property  damage,  fire  damage  legal  liability  (of  not 
less  thanpne  Million  Dollars  ($1,000,000)),  personal  injury,  products  and  completed  operations, 
and  explosion,  collapse  and  underground  (XCU). 

( ii ) Worker’s  Compensation  Insurance  with  Employer’s  Liability 
limits  not  less  than  $1,000,000  each  accident. 

( iii ) Comprehensive  automobile  liability  insurance  with  limits  not 
less  than  $1,000,000  each  occurrence  combined  single  limit  for  bodily  injury  and  property 
damage,  including  owned  and  non-owned  and  hired  vehicles,  if  the  Developer  uses  automobiles 
in  connection  with  its  use  of  the  Marina. 

( b ) Term.  Should  any  of  the  required  insurance  be  provided  under  a claims- 
made  form,  the  Developer  shall  maintain  such  coverage  continuously  throughout  the  Exclusive 
Negotiation  Period  and,  without  lapse,  for  a period  of  three  (3)  years  beyond  the  expiration  or 
termination  of  such  period,  to  the  effect  that,  should  occurrences  during  the  Exclusive 
Negotiation  Period  give  rise  to  claims  made  after  expiration  or  termination  of  this  Agreement, 
such  claims  shall  be  covered  by  such  claims-made  policies. 

( c ) Aggregate  Limits.  Should  any  of  the  required  insurance  be  provided  under 
a form  of  coverage  that  includes  a general  annual  aggregate  limit  or  provides  that  claims 
investigation  or  legal  defense  costs  be  included  in  such  general  annual  aggregate  limit,  such 
general  aggregate  limit  shall  double  the  occurrence  or  claims  limits  specified  above. 

(d)  Endorsements.  All  liability  insurance  policies  shall  be  endorsed  to  provide 

the  following: 


( i ) Name  as  additional  insured  the  Treasure  Island  Development 

Authority  and  the  City  and  County  of  San  Francisco,  and  their  respective  officers,  agents  and 
employees. 


{ ii ) That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Agreement  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  other  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts, 
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omissions,  injury  or  damage  which  occurred  or  zirose  (or  the  onset  of  which  occurred  or  arose)  in 
whole  or  in  part  during  the  policy  period. 

( i i i ) Provide  thirty  (30)  days’  advance  written  notice  to  the 
Authority  of  cancellation,  non-renewal  or  reduction  in  coverage  (or  ten  (10)  days’  advance 
written  notice  in  case  of  nonpayment  of  premium),  mailed  to  the  address  for  the  Authority  set 
forth  in  this  Agreement. 

( e ) Insurers.  Each  insurance  policy  required  under  this  Section  shall  be  issued 
by  an  insurance  company  licensed  in  the  State  of  California  and  with  a general  policyholders’ 
rating  of  or  better. 

( f ) Evidence  of  Coverage.  The  Developer  shall  deliver  to  the  Authority 
certificates  of  insurance  in  form  satisfactory  to  the  Authority,  evidencing  the  coverage  required 
hereunder,  together  with  complete  copies  of  the  policies  promptly  upon  the  Authority’s  request. 
The  Developer  shall  provide  the  Authority  with  certificates  or  policies  thereafter  at  least  thirty 
(30)  days  before  the  expiration  dates  of  expiring  policies.  In  the  event  the  Developer  shall  fail  to 
procure  such  insurance,  or  to  deliver  such  policies  or  certificates,  the  Authority  may  procure,  at 
its  option,  without  waiving  any  rights  or  remedies  which  the  Authority  may  have  for  the 
Developer’s  default  hereunder,  the  same  for  the  account  of  the  Developer,  and  the  cost  thereof 
shall  be  paid  to  the  Authority  within  five  (5)  days  after  delivery  to  the  Developer  of  bills  therefor. 

(g)  Other  Obligations.  The  Developer’s  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  the  Developer’s  other  obligations  under  this 
Agreement. 

6 . Obligations  of  the  Authority. 

Subject  to  the  provisions  of  Section  8,  the  Authority  agrees  as  follows: 

( a ) Subject  to  environmental  review  under  CEQA,  the  public  review  process 
and  all  required  governmental  approvals,  as  further  provided  in  this  Agreement,  the  Authority 
shall  use  good  faith  efforts  to  diligently  negotiate,  prepare  and  submit  for  approval  the 
Transaction  Documents. 

(b)  The  Authority  shall  reasonably  cooperate  with  the  Developer  in  obtaining 
and  providing  access  to  the  Marina  for  the  purpose  of  performing  tests,  surveys  and  inspections, 
and  obtaining  data  necessary  or  appropriate  to  negotiate  the  Transaction  Documents  and 
obtaining  any  Regulatory  Approvals  during  the  period  covered  by  this  Agreement;  provided. 
however,  the  Developer  shall  give  prior  written  notice  to  the  Authority  of  any  such  entry  and 
shall,  if  the  Authority  or  the  Navy  so  requires,  obtain  a permit  to  enter  from  the  Authority  and/or 
the  Navy  for  such  entry  and  comply  with  such  insurance  and  indemnification  requirements  as  the 
Authority  and/or  the  Navy  may  impose  with  respect  to  such  inspections.  In  the  case  of  invasive 
tests  under  any  permit  to  enter  granted  by  the  Authority,  the  Authority  may  impose  such 
insurance,  indemnification  and  other  requirements  as  the  Authority  determines  appropriate,  in  its 
sole  discretion. 
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(c)  The  Authority  shall  reasonably  cooperate  with  the  Developer  in  the 
provision  of  information  and  assistance  in  the  filing,  processing  and  obtaining  of  Regulatory 
Approvals,  and,  to  the  extent  required  by  law,  join  with  the  Developer  as  a co-applicant  in  the 
filing  for  such  Regulatory  Approvals,  but  neither  the  Authority  or  the  City  shall  be  required  to 
satisfy  any  conditions  for  any  Regulatory  Approval,  except  as  may  be  specifically  provided  in 
the  Transaction  Agreements  and  agreed  to  by  the  Authority  or  the  City,  as  applicable,  in  its 
respective  sole  and  absolute  discretion. 

7 , Non-Assignment. 

The  Authority  and  the  Developer  acknowledge  and  agree  that  the  Authority  is 
entering  into  this  Agreement  and  granting  the  Exclusive  Right  to  the  Developer  on  the  basis  of 
the  particular  experience,  financial  capacity,  skills  and  capabilities  of  the  Developer  and 
Developer’s  members  as  set  forth  in  Section  9.1  below.  The  Exclusive  Right  is  personal  to  the 
Developer,  and  Developer  shall  not  cause  or  permit  (i)  any  issuance,  sale,  transfer  of  any  kind, 
assignment,  hypothecation  or  other  transfer  of  legal  or  beneficial  interests  in  Developer,  directly 
or  indirectly,  in  one  or  more  transactions,  or  (ii)  any  dissolution,  merger,  consolidation  or  other 
reorganization  of  the  Developer  without  the  prior  written  consent  of  the  Authority,  which  may  be 
given,  withheld  or  conditioned  in  the  Authority’s  sole  and  absolute  discretion.  The  actions  or 
events  set  forth  in  (i)  and  (ii)  above  are  collectively  referred  to  herein  as  “Assignments”.  For 
purposes  of  this  Agreement,  Assignments  shall  include  without  limitation  any  of  the  following: 
(a)  a change  in  the  identity  or  withdrawal  of  any  member  of  Developer;  (b)  the  admission  of  any 
new  member  that  has  the  right  to  exercise  m.anagement  or  control  over  the  business  of  the 
Developer;  (c)  the  dissolution  of  the  Developer;  (d)  a Controlling  Interest  in  the  Developer  no 
longer  being  held  by  OA3,  LLC,  unless  the  Assignment  of  such  Controlling  Interest  has  been 
Ronald  W.  Burkle  or  another  entity  approved  by  the  Authority.  A “Controlling  Interest”  means 
the  ownership  (direct  or  indirect)  by  one  person  or  entity  of  fifty-one  percent  (51%)  or  more  of 
Developer.  Any  attempted  Assignments  of  this  Exclusive  Right  shall,  at  the  Authority’s  option, 
be  considered  an  event  of  default  under  this  Agreement  and  upon  notice  to  the  Developer  shall 
immediately  and  without  opportunity  to  cure  give  rise  to  Authority’s  remedies  in  Section  8.2. 


8.  Default  and  Remedies. 

8.1  Events  of  Default  by  the  Developer. 

The  occurrence  of  any  of  the  following  shall  constitute  an  event  of  default  on  the  part  of 
the  Developer  three  (3)  business  days  after  the  Authority  gives  written  notice  of  the  default 
specifying  in  reasonable  detail  the  basis  for  the  determination  of  the  default: 

( 1 ) Failure  to  pay  any  sums  due  under  this  Agreement  when  due. 

( 2 ) Failure  to  (i)  negotiate  diligently  or  in  good  faith  or  (ii)  meet  the 

milestones  set  forth  in  the  Schedule  of  Performance  (provided  that  such 
failure  is  not  caused  by  the  Authority)  or  (iii)  perform  or  abide  by  any 
other  provision  of  this  Agreement,  if  such  failure  is  not  cured  within  thirty 
15 


(30)  days  after  the  Authority  gives  notice  to  the  Developer.  Except  for  a 
failure  to  meet  any  of  the  milestones  in  the  Schedule  of  Performance,  if  the 
default  cannot  reasonably  be  cured  within  30  days,  then  the  Developer 
shall  not  be  in  default  under  this  Agreement  if  the  Developer  commences 
to  cure  the  default  within  the  30-day  period  and  diligently  and  in  good 
faith  continues  to  cure  the  default;  provided,  however,  in  no  event  shall  the 
cure  period  cause  the  Exclusive  Negotiation  Period  to  extend  beyond  the 
Upset  Date  or  any  earlier  expiration  date  of  this  Agreement  or  be  deemed 
to  modify  or  extend  the  date  for  any  performance  milestone  set  forth  in  the 
Schedule  of  Performance.  As  to  the  failure  to  meet  the  milestones  in  the 
^ Schedule  of  Performance,  if  Developer  has  failed  to  cure  such  failure 

within  thirty  (30)  days  after  the  Authority  has  given  Developer  notice,  the 
Authority  shall  have  the  remedies  set  forth  in  Section  8.2  below. 

( 3 ) Any  breach  of  any  representation  and  warranty  made  by  the  Developer 
under  Section  9 or  any  other  provision  of  this  Agreement. 

( 4 ) Any  assignment  or  attempted  assignment  in  violation  of  Section  7, 
including  any  Assignments. 

{ 5 ) Any  decision  by  a member  of  the  Developer  described  in  Section  9. 1 (a) 
who  has  more  than  a Controlling  Interest  in  the  Developer  to  no  longer 
participate  in  the  development  opportunity. 

( 6 ) Either  (i)  the  filing  by  the  Developer  of  a petition  to  have  the  Developer  or 
any  of  its  members  adjudicated  insolvent  and  unable  to  pay  its  debts  as 
they  mature  or  a petition  for  reorganization  or  arrangement  under  any 
bankruptcy  or  insolvency  law,  or  a general  assignment  by  the  Developer  or 
any  of  its  members  for  the  benefit  of  creditors,  or  (ii)  the  filing  by  or 
against  the  Developer  or  any  of  its  members  of  any  action  seeking 
reorganization,  arrangement,  liquidation,  or  other  relief  under  any  law 
relating  to  bankruptcy,  insolvency,  or  reorganization  or  seeking 
appointment  of  a trustee,  receiver,  or  liquidator  of  the  Developer  or  any 
substantial  part  of  the  Developer's  assets,  if  such  petition  is  not  dismissed 
within  sixty  (60)  days. 

( 7 ) The  debarment  or  prohibition  of  the  Developer  or  any  of  its  members  from 
doing  business  with  any  federal,  state  or  local  governmental  agency. 

( 8 ) Failure  to  procure  or  maintain  any  of  the  insurance  coverage  required 
hereunder. 

8.2  Remedies  of  the  Authority. 

In  the  event  of  a default  by  the  Developer,  the  Authority  may,  at  its  sole  option,  terminate 
this  Agreement  and  the  Exclusive  Right  upon  wiitten  notice  to  the  Developer  following  any 
applicable  cure  period  under  this  Agreement.  This  remedy  is  not  exclusive,  but  shall  be 
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cumulative  with  any  and  all  rights  and  remedies  now  or  later  provided  under  this  Agreement  or 
by  law  or  in  equity.  Upon  any  such  termination,  the  Authority  shall  have  the  right  to  retain  the 
Deposits  and  all  interest  accrued  thereon,  and  neither  party  shall  have  any  further  rights  or 
obligations  to  the  other  under  this  Agreement  except  as  provided  herein. 

8.3  Defaults  bv  the  Authority. 

If  the  Authority  fails  to  negotiate  diligently  or  in  good  faith  or  to  perform  any  of  its  other 
obligations  under  this  Agreement,  the  Developer  may  give  wxitten  notice  thereof  to  the  Authority 
specifying  in  reasonable  detail  the  basis  for  the  determination  of  the  default.  Upon  such  notice, 
the  Authority  shall  not  be  in  default  under  this  Agreement  if  the  Authority  cures  such  failure 
within  thfrty  (30)  days  after  the  date  the  notice  of  default  was  given.  If  the  default  cannot 
reasonably  be  cured  within  30  days,  then  the  Authority  shall  not  be  in  default  under  this 
Agreement  if  the  Authority  commences  to  cure  the  default  within  the  30-day  period  and 
diligently  and  in  good  faith  continues  to  cure  the  default. 

8.4.  Remedies  of  the  Developer. 

( a ) Termination.  In  the  event  of  a default  by  the  Authority,  the  Developer 
may,  at  its  sole  option,  terminate  this  Agreement  upon  written  notice  to  the  Authority  following 
any  applicable  cure  period  under  this  Agreement.  Subject  to  the  limitations  set  forth  below,  this 
remedy  is  not  exclusive,  but  shall  be  cumulative  with  any  and  all  rights  and  remedies  now  or 
later  provided  under  this  Agreement  or  by  law  or  in  equity.  Upon  any  such  termination,  the 
Authority  shall  return  the  Deposits  (with  interest),  and  neither  party  shall  have  any  further  rights 
or  obligations  to  the  other  under  this  Agreement  except  as  provided  herein. 

(b)  Non-liability  of  Authority/Citv  Officials.  No  member,  official,  agent  or 
employee  of  the  Authority  or  the  City  vyill  be  personally  liable  to  the  Developer,  or  any  successor 
in  interest  (if  and  to  the  extent  permitted  under  this  Agreement),  in  an  event  of  default  by  the 
Authority  or  for  any  amount  that  may  become  due  to  the  Developer  or  successor  or  on  any 
obligations  under  the  terms  of  this  Agreement. 

( c ) Limitation  on  Damages  Against  the  Authority.  The  Authority  shall  not  be 
liable  in  damages  to  the  Deyeloper,  and  the  Deyeloper  waiyes  its  right  to  sue  the  Authority  for 
damages  other  than  damages  resulting  from  the  negligence  or  willful  misconduct  of  the 
Authority;  proyided.  hovyever.  actual  damages  (excluding  consequential,  incidental  or  other 
damages)  shall  be  ayailable  as  to  defaults  that  arise  out  of  the  failure  to  pay  any  monetary  fee  or 
reimbursement  required  to  be  paid  under  this  Agreement,  and  further  provided  nothing  herein 
shall  limit  the  Developer’s  equitable  remedies  (including  specific  performance)  and  remedies  at 
law  not  including  damages. 

(d)  Developer’s  Risk.  Subject  to  the  foregoing  provisions  of  this  Section  8.4, 
the  Developer  acknowledges  and  agrees  that  it  is  proceeding  at  its  own  risk  and  expense  until 
such  time  as  the  Transaction  Documents  are  approved  and  without  any  assurance  that  the 
Transaction  Documents  will  be  approved. 
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9. 


Representations  and  Warranties  of  the  Developer. 


9.1  Representations  and  Warranties. 

The  Developer  represents,  warrants  and  covenants  as  follows: 

(a)  Valid  Existence:  Good  Standing;  Joint  Venture  Relationships.  The 
Developer  is  a limited  liability  corporation  duly  organized  and  validly  existing  under  the  laws  of 
the  State  of  California.  The  Developer  has  all  requisite  power  and  authority  to  ovvti  its  property 
and  conduct  its  business  as  presently  conducted.  The  Developer  has  made  all  filings  and  is  in 
good  standing  in  the  jurisdiction  of  the  State  of  California.  The  managing  member  and  holder  of 
the  Controlling  Interest  in  the  Developer  is  OA3,  LLC,  a California  limited  liability  corporation 
whose  managing  member  and  holder  of  the  Controlling  Interest  is  Ronald  W.  Burkle.  The  sole 
members  of  the  Developer  are  OA3,  LLC,  Almar  Ltd.,  a California  corporation,  and  Darius 
Anderson  , an  Individual.  Each  of  the  members  of  the  Developer  have  made  all  required  filings 
and  are  in  good  standing  in  the  jurisdiction  of  the  State  of  California  and  in  the  state  of  their 
respective  incorporation.  Before  the  date  of  this  Agreement,  the  Developer  has  disclosed  to  the 
Authority  in  writing  the  percentage  interests  of  the  various  members  comprising  the  Developer 
and  the  other  material  terms  of  the  existing  joint  venture  arrangements  with  re.spect  to  the 
redevelopment  of  the  Marina.  The  Developer  has  not  entered  into  any  other  joint  venture 
arrangements  with  respect  to  the  acquisition,  management  or  redevelopment  of  the  Marina  except 
as  may  have  been  disclosed  in  writing  to  the  Authority  before  the  date  of  this  Agreement. 

(b)  Authority.  The  Developer  has  all  requisite  power  and  authority  to  execute 
and  deliver  this  Agreement  and  the  agreements  contemplated  by  this  Agreement  and  to  carry  out 
and  perform  all  of  the  terms  and  covenants  of  this  Agreement. 

( c ) No  Limitation  on  Ability  to  Perform.  Neither  the  Developer’s  articles  of 
organization  or  operating  agreement,  nor  the  organization  documents  of  any  of  the  Developer's 
members,  nor  any  other  agreement  or  law  in  any  way  prohibits,  limits  or  otherwise  affects  the 
right  or  power  of  the  Developer  to  enter  into  and  perform  all  of  the  terms  and  covenants  of  this  . 
Agreement.  Neither  the  Developer  nor  any  of  its  members  are  party  to  or  bound  by  any  contract, 
agreement,  indenture,  trust  agreement,  note,  obligation  or  other  instrument  which  could  prohibit, 
limit  or  otherwise  affect  the  same.  No  consent,  authorization  or  approval  of,  or  other  action  by, 
and  no  notice  to  or  filing  with,  any  governmental  authority,  regulatory  body  or  any  other  person 
or  entity  is  required  for  the  due  execution,  deliver)'  and  performance  by  the  Developer  of  this 
Agreement  or  any  of  the  terms  and  covenants  contained  in  this  Agreement.  There  are  no  pending 
or  threatened  suits  or  proceedings  or  undischarged  judgments  affecting  the  Developer  or  any  of 
its  members  before  any  court,  governmental  agency,  or  arbitrator  which  might  materially 
adversely  affect  the  enforceability  of  this  Agreement,  the  ability  of  the  Developer  to  perform  the 
transactions  contemplated  by  this  Agreement  or  the  business,  operations,  assets  or  condition  of 
the  Developer  or  any  of  its  members. 

{ d ) Valid  Execution.  The  execution  and  delivery  of  this  Agreement  and  the 
agreements  contemplated  hereby  by  the  Developer  have  been  duly  and  validly  authorized  by  all 
necessary  action.  This  Agreement  will  be  a legal,  valid  and  binding  obligation  of  the  Developer, 
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enforceable  against  the  Developer  in  accordance  with  its  terms.  The  Developer  has  provided  to 
the  Authority  a written  resolution  of  the  Developer  authorizing  the  execution  of  this  Agreement 
and  the  agreements  contemplated  by  this  Agreement. 

( e ) Defaults.  The  execution,  delivery  and  perform.ance  of  this  Agreement  (i) 
do  not  and  will  not  violate  or  result  in  a violation  of,  contravene  or  conflict  with,  or  constitute  a 
default  under  (A)  any  agreement,  document  or  instrument  to  which  the  Developer  or  any  member 
is  a party  or  by  which  the  Developer’s  or  any  member’s  assets  may  be  bound  or  affected,  (B)  any 
law,  statute,  ordinance,  regulation,  or  (C)  the  articles  of  organization  or  the  operating  agreement 
of  the  Developer,  and  (ii)  do  not  and  will  not  result  in  the  creation  or  imposition  of  any  lien  or 
other  encumbrance  upon  the  assets  of  the  Developer  or  its  members. 

( f ) Meeting  Financial  Obligations.  The  Developer  is  meeting  its  current 
liabilities  as  they  mature;  no  federal  or  state  tax  liens  have  been  filed  against  Developer;  and  the 
Developer  is  not  in  default  or  claimed  default  under  any  agreement  for  borrowed  money. 

( g ) Conflicts  of  Interest.  The  Developer  is  familiar  with  (i)  Section  87100^ 
seq.  of  the  California  Government  Code,  which  provides  that  no  member,  official  or  employee  of 
the  Authority,  may  have  any  personal  interest,  direct  or  indirect,  in  this  Agreement  nor  shall  any 
such  member,  official  or  employee  participate  in  any  decision  relating  to  this  Agreement  which 
affects  her  or  his  personal  interest  or  the  interests  of  any  corporation,  partnership  or  association 
in  which  she  or  he  is  interested  directly  or  indirectly  and  (ii)  the  Authority’s  Personnel  Policy, 
which  prohibits  former  Authority  employees  and  consultants  from  working  on  behalf  of  another 
party  on  a matter  in  which  they  have  participated  personally  and  substantially  unless  the 
Authority  consents  to  such  scope  of  work.  The  Developer  does  not  know  of  any  facts  that 
constitute  a violation  of  such  provisions. 

( h ) Skill  and  Capacity.  The  Developer  has  the  skill,  resources  and  financial 
capacity  to  acquire,  manage  and  fully  redevelop  the  Marina  consistent  with  the  development 
opportunity  described  in  the  RFP. 

(i)  Not  Prohibited  from  Doing  Business.  Neither  the  Developer  nor  any  of  its 
members  (nor  any  affiliates  thereof)  have  been  debarred  or  otherwise  prohibited  from  doing 
business  with  any  local,  state  or  federal  governmental  agency. 

( j ) Business  Licenses.  The  Developer  has  obtained  all  licenses  required  to 
conduct  its  business  in  San  Francisco  and  is  not  in  default  of  any  fees  or  ta.xes  due  to  the  City  and 
County  of  San  Francisco. 

( k ) No  Claims.  The  Developer  does  not  have  any  claim,  and  shall  not  make 
any  claim,  against  the  Authority  and  the  City,  or  either  of  them,  or  against  the  Property  or  the 
Marina,  or  any  present  or  future  interest  of  the  Authority  or  the  City  therein,  directly  or 
indirectly,  by  reason  of:  any  aspect  of  the  RFP  or  the  developer  selection  process;  the  entry  into 
this  Agreement  or  the  termination  of  this  Agreement  (except  as  a result  of  the  Authority’s  breach, 
subject  to  the  limitations  set  forth  herein);  any  statements,  representations,  acts  or  omissions 
made  by  the  Authority,  City  or  any  of  their  respective  officers,  commissioners,  employees  or 
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agents  with  regard  to  the  Marina  or  any  aspect  of  the  negotiations  under  this  Agreement;  the 
Authority’s  exercise  of  discretion,  decision  and  judgment  set  forth  in  this  Agreement,  but  not  to 
include  any  claims  resulting  from  the  negligence  or  willful  misconduct  of  the  Authority  or  City. 

(1)  Development  Team.  There  have  been  no  changes  to  the  key  members  of 

the  development  team  (the  “Development  Team”)  as  set  forth  in  Section  D:  Key  Personnel: 
Qualifications  of  Developer’s  proposal  dated  January  21,  1998  and  submitted  in  response  to  the 
RFP.  Developer  hereby  covenants  and  agrees  that  Developer  will  not  make,  cause  or  allow  any 
changes  in  the  Development  Team  without  first  obtaining  the  Authority’s  prior  written  approval 
of  any  such  change,  which  approval  shall  not  be  unreasonably  withheld.  In  determining  whether 
to  approve  any  proposed  changes  in  the  Development  Team,  the  Authority  shall  consider  the 
experience,  expertise,  and  other  qualifications  of  any  proposed  replacement  to  any  member  of  the 
Development  Team. 

9.2  Continued  Accuracy. 

If  at  any  time  during  the  Exclusive  Negotiation  Period  any  event  or  circumstance  occurs 
that  would  render  inaccurate  or  misleading  any  of  the  foregoing  representations  or  warranties,  the 
Developer  shall  immediately  notify  the  Authority  thereof  If  the  Developer  does  not  cure  such 
inaccuracy  within  thirty  (30)  days  from  the  date  on  which  the  Developer  was  obligated  to  notify 
the  Authority,  the  Developer  shall  be  in  breach  of  this  Agreement  and  the  Authority  shall  have 
the  rights  and  remedies  provided  in  Section  8.2. 

9.3  Survival. 

The  representations  and  warranties  in  this  Section  shall  survive  any  termination  of  this 
Agreement. 

10.  Notices. 

A notice  or  communication  under  this  Agreement  by  either  party  to  the  other  shall  be 
sufficiently  given  or  delivered  if  dispatched  by  hand  or  by  registered  or  certified  mail,  postage 
prepaid,  addressed  as  follows: 

( i ) In  the  case  of  a notice  or  communication  to  the  Authority: 

Treasure  Island  Development  Authority 
Treasure  Island  Project  Office 
410  Avenue  of  the  PalmsBuilding  1,  2nd  Floor 
Treasure  Island,  San  Francisco,  California  94130 
Attn:  Executive  Director 
Fax  No.:  (415)  274-0299 
Telephone:  (415)  274-0660 

With  a copy  to: 
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Office  of  the  City  Attorney 
City  Hall,  Room  234 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4682 
Attn:  Donnell  W.  Choy 
Fax  No.:  (415)  554-4755 
Telephone:  (415)  554-4736 

( i i ) And  in  the  case  of  a notice  or  communication  sent  to  the 
Developer: 

Treasure  Island  Enterprises,  LLC 
c/o  The  Yucaipa  Companies,  LLC 
10000  Santa  Monica  Blvd.,  5'’’ Floor  — 

Los  Angeles,  CA  90067 
Attn:  Robert  Bermingham,  Esq. 

Fax  No.:  (310)  789-7201 
Telephone:  (3 10)  789-7200 

With  copies  to: 

Treasure  Island  Enterprises,  LLC 
c/o  Darius  Anderson 
601  4'"  Street,  #104 
San  Francisco,  CA  94107 
Fax  No.:  (415)  371-1101 
Telephone:  (415)371-1100 

Sanger  & Olson 

One  Embarcadero  Center,  12'“’  Floor 
San  Francisco,  CA  94111 
Attn:  John  M.  Sanger,  Esq. 

Fax  No.:  (415)  693-9322 
Telephone:  (4 15)  693-9300 

For  the  convenience  of  the  parties,  copies  of  notice  may  also  be  given  by  telefacsimile. 

Every  notice  given  to  a party  hereto,  pursuant  to  the  terms  of  this  Agreement,  must  state  (or  must 
be  accompanied  by  a cover  letter  that  states)  substantially  the  following: 

(a)  the  Section  of  this  Agreement  pursuant  to  which  the  notice 
is  given  and  the  action  or  response  required,  if  any; 

(b)  if  applicable,  the  period  of  time  within  which  the  recipient 
of  the  notice  must  respond  thereto; 
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(c)  if  approval  is  being  requested,  shall  be  clearly  marked 
“Request  for  Approval  under  the  Treasure  Island  Marina 
Exclusive  Negotiations  Agreement";  and 

(d)  if  a notice  of  a disapproval  or  an  objection  which  requires 
reasonableness,  shall  specify  with  particularity  the  reasons 
therefor. 

Any  mailing  address  or  telefacsimile  number  may  be  changed  at  any  time  by  giving  wxitten 
notice  of  such  change  in  the  manner  provided  above  at  least  ten  (10)  days  prior  to  the  effective 
date  of  the  change.  All  notices  under  this  Agreement  shall  be  deemed  given,  received,  made  or 
communicated  on  the  date  personal  receipt  actually  occurs  or,  if  mailed,  on  the  delivery  date  or 
attempted  delivery  date  shown  on  the  return  receipt.  A party  may  not  give  official  or  binding 
notice  by  telefacsimile.  The  effective  time  of  a notice  shall  not  be  affected  by  the  receipt,  prior 
to  receipt  of  the  original,  of  a telefacsimile  copy  of  the  notice. 

11 . General  Provisions. 

11.1  Amendments. 

This  Agreement  may  be  amended  or  modified  only  by  a wxitten  instrument  executed  by 
the  Authority  and  the  Developer. 

11.2  Severability. 

If  any  provision  of  this  Agreement,  or  its  application  to  any  person  or  circumstance,  is 
held  invalid  by  any  court,  the  invalidity  or  inapplicability  of  such  provision  shall  not  affect  any 
other  provision  of  this  Agreement  or  the  application  of  such  provision  to  any  other  person  or 
circumstance,  and  the  remaining  portions  of  this  Agreement  shall  continue  in  full  force  and 
effect,  unless  enforcement  of  this  Agreement  as  so  modified  by  and  in  response  to  such 
invalidation  would  be  unreasonable  or  grossly  inequitable  under  all  of  the  circumstances  or 
would  frustrate  the  fundamental  purposes  of  this  Agreement.  Without  limiting  the  foregoing,  in 
the  event  that  any  applicable  federal  or  state  law  prevents  or  precludes  compliance  with  any 
material  term  of  this  Agreement,  the  parties  shall  promptly  modify,  amend  or  suspend  this 
Agreement,  or  any  portion  of  this  Agreement,  to  the  extent  necessary  to  comply  with  such 
provisions  in  a manner  which  preserves  to  the  greatest  extent  possible  the  benefits  to  each  of  the 
parties  to  this  Agreement  and  to  the  Developer  before  such  conflict  with  federal  or  state  law. 
However,  if  such  amendment,  modification  or  suspension  would  deprive  the  Authority  or  the 
Developer  of  the  substantial  benefits  derived  from  this  Agreement  or  make  perfoixnance 
unreasonably  difficult  or  expensive,  then  the  affected  party  may  terminate  this  Agreement  upon 
written  notice  to  the  other  party.  In  the  event  of  such  termination,  neither  party  shall  have  any 
further  rights  or  obligations  under  this  Agreement  except  as  otherwise  provided  herein. 

11.3  Non-Waiver. 

No  waiver  made  by  either  party  with  respect  to  the  performance,  or  manner  or  time  of 
performance,  or  any  obligation  of  the  other  party  or  any  condition  to  its  own  obligation  under 
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this  Agreement  will  be  considered  a waiver  with  respect  to  the  particular  obligation  of  the  other 
party  or  condition  to  its  own  obligation  beyond  those  expressly  waived  to  the  extent  of  such 
waiver,  or  a waiver  in  any  respect  in  regard  to  any  other  rights  of  the  party  making  the  waiver  or 
any  other  obligations  of  the  other  party. 

11.4  Successors  and  Assigns;  Third  Party'  Beneficiary. 

This  Agreement  shall  inure  to  the  benefit  of  and  bind  the  respective  successors  and 
assigns  of  the  Authority  and  the  Developer,  subject  to  the  limitations  on  assignment  by  the 
Developer  set  forth  in  Section  7 above.  The  City  is  an  intended  third  party  beneficiary  of  this 
Agreement,  provided  that  no  approval  of  the  City  shall  be  required  to  amend  this  Agreement. 
Except  dS^provided  above  with  respect  to  the  City,  this  Agreement  is  for  the  exclusive  benefit  of 
the  parties  hereto  and  not  for  the  benefit  of  any  other  person  and  shall  not  be  deemed  to  have 
conferred  any  rights,  express  or  implied,  upon  any  other  person.  _ 

11.5  Governing  Law. 

This  Agreement  shall  be  governed  by  and  construed  in  accordance  with  the  laws  of  the 
State  of  California.  As  part  of  the  consideration  for  the  Authority’s  entering  into  this  Agreement, 
the  Developer  agrees  that  all  actions  or  proceedings  arising  directly  or  indirectly  under  this 
Agreement  may,  at  the  sole  option  of  the  Authority,  be  litigated  in  courts  located  within  the 
County  of  San  Francisco,  State  of  California,  and  the  Developer  expressly  consents  to  the 
jurisdiction  of  any  such  local,  state  or  federal  court,  and  consents  that  any  service  of  process  in 
such  action  or  proceeding  may  be  made  by  personal  service  upon  the  Developer  wherever  the 
Developer  may  then  be  located,  or  by  certified  or  registered  mail  directed  to  the  Developer  at  the 
address  set  forth  in  this  Agreement. 

11.6  Attorneys’  Fees. 

If  either  party  fails  to  perform  any  of  its  respective  obligations  under  this  Agreement  or  if 
any  dispute  arises  between  the  parties  hereto  concerning  the  meaning  or  interpretation  of  any 
provision  of  this  Agreement,  then  the  defaulting  party  or  the  party  not  prevailing  in  such  dispute, 
as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred  by  the  other  party  on 
account  of  such  default  or  in  enforcing  or  establishing  its  rights  under  this  Agreement,  including, 
without  limitation,  court  costs  and  reasonable  Attorneys’  Fees  and  Costs  (as  defined  below). 

Any  such  Attorneys’  Fees  and  Costs  incurred  by  either  party  in  enforcing  a judgment  in  its  favor 
under  this  Agreement  shall  be  recoverable  separately  from  and  in  addition  to  any  other  amount 
included  in  such  judgment,  and  such  Attorneys’  Fees  and  Costs  obligation  is  intended  to  be 
several  from  the  other  provisions  of  this  Agreement  and  to  survive  and  not  be  merged  into  any 
such  judgment.  For  purposes  of  this  Agreement,  the  reasonable  fees  of  attorneys  of  the 
Authority’s  General  Counsel  shall  be  based  on  the  prevailing  market  rate  in  the  City  of  San 
Francisco  for  similarly  situated  lawyers  performing  the  type  of  legal  services  provided  by  the 
Authority’s  General  Counsel’s  Office,  which  is  the  San  Francisco  City  Attorney’s  Office. 
“Attorneys’  Fees  and  Costs”  means  any  and  all  attorneys’  fees,  costs,  expenses  and 
disbursements,  including,  but  not  limited  to,  expert  witness  fees  and  costs,  travel  time  and 
associated  costs,  transcript  preparation  fees  and  costs,  document  copying,  exhibit  preparation, 
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courier,  postage,  facsimile,  long-distance  and  communications  expenses,  court  costs  and  the 
costs  and  fees  associated  with  any  other  legal,  administrative  or  alternative  dispute  resolution 
proceeding,  fees  and  costs  associated  with  execution  upon  any  judgment  or  order,  and  costs  on 
appeal. 


11.7  Interpretation  of  Agreement. 

(a)  Exhibits.  Whenever  an  “Exhibit”  is  referenced,  it  means  an  attachment  to 
this  Agreement  unless  otherwise  specifically  identified.  All  such  Exhibits  are  incorporated 
herein  by  reference. 

( b ) Captions.  Whenever  a section,  article  or  paragraph  is  referenced,  it  refers 
to  this  Agreement  unless  otherwise  specifically  identified.  The  captions  preceding  the  articles 
and  sections  of  this  Agreement  have  been  inserted  for  convenience  of  reference  only.  Such 
captions  shall  not  define  or  limit  the  scope  or  intent  of  any  provision  of  this  Agreement. 

( c ) Words  of  Inclusion.  The  use  of  the  term  “including,”  “such  as”  or  words 
of  similar  import  when  following  any  general  term,  statement  or  matter  shall  not  be  construed  to 
limit  such  term,  statement  or  matter  to  the  specific  items  or  matters,  whether  or  not  language  of 
non-limitation  is  used  with  reference  thereto.  Rather,  such  terms  shall  be  deemed  to  refer  to  all 
other  items  or  matters  that  could  reasonably  fall  within  the  broadest  possible  scope  of  such 
statement,  term  or  matter. 

(d)  References.  Wherever  reference  is  made  to  any  provision,  term  or  matter 
“in  this  Agreement,”  “herein”  or  “hereof’  or  words  of  similar  import,  the  reference  shall  be 
deemed  to  refer  to  any  and  all  provisions  of  this  Agreement  reasonably  related  thereto  in  the 
context  of  such  reference,  unless  such  reference  refers  solely  to  a specific  numbered  or  lettered, 
section  or  paragraph  of  this  Agreement  or  any  specific  subdivision  thereof 

( e ) Recitals.  In  the  event  of  any  conflict  or  inconsistency  between  the  recitals 
and  any  of  the  remaining  provisions  of  this  Agreement,  the  remaining  provisions  of  this 
Agreement  shall  prevail. 

11.8  Entire  Agreement. 

This  Agreement  (including  the  Exhibits)  contains  all  the  representations  and  the  entire 
agreement  between  the  parties  with  respect  to  the  subject  matter  of  this  Agreement.  Any  prior 
correspondence,  memoranda,  agreements,  warranties  or  representations  relating  to  such  subject 
matter  are  superseded  in  total  by  this  Agreement.  No  prior  drafts  of  this  Agreement  or  changes 
from  those  drafts  to  the  executed  version  of  this  Agreement  shall  be  introduced  as  evidence  in 
any  litigation  or  other  dispute  resolution  proceeding  by  either  party  or  any  other  person  and  no 
court  or  other  body  shall  consider  those  drafts  in  interpreting  this  Agreement. 

11.9  Time  for  Performance. 

(a)  Expiration.  All  performance  dates  (including  cure  dates)  expire  at  5:00 
p.m.,  San  Francisco,  California  time,  on  the  performance  or  cure  date. 
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(b)  Weekends  and  Holidays.  A performance  date  which  falls  on  a Saturday, 

Sunday  or  City  holiday  is  deemed  extended  to  the  next  working  day. 

(c)  Days  for  Performance.  All  periods  for  performance  specified  in  this 
Agreement  in  terms  of  days  shall  be  calendar  days,  and  not  business  days,  unless  otherwise 
e.xpressly  provided  in  this  Agreement. 

(d)  Time  of  the  Essence.  Time  is  of  the  essence  with  respect  to  each  provision 
of  this  Agreement,  including,  without  limitation,  each  milestone  set  forth  in  the  attached 
Schedule  of  Performance. 

11.10  Counterparts. 

This  Agreement  may  be  executed  in  counterparts,  each  of  which  shall  be  deemed  an 
original,  but  all  of  which  taken  together  shall  constitute  one  and  the  same  instrument. 

11.11  Approvals  and  Consents. 

Unless  this  Agreement  otherwise  e.xpressly  provides  or  unless  the  Community 
Redevelopment  Law  requires,  all  approvals,  consents  or  determinations  to  be  made  by  or  on 
behalf  of  (i)  the  Authority  under  this  Agreement  shall  be  made  by  the  Authority’s  Executive 
Director  and  (ii)  the  Developer  under  this  Agreement  shall  be  made  by  Ronald  W.  Burkle,  or 
such  other  employee  or  agent  of  the  Developer  as  the  Developer  may  designate  to  act  for  a 
particular  matter.  Unless  othenvise  herein  provided,  whenever  approval,  consent  or  satisfaction' 
is  required  of  a party  pursuant  to  this  Agreement,  it  shall  not  be  unreasonably  withheld  or 
delayed.  The  reasons  for  disapproval  shall  be  stated  in  reasonable  detail  in  writing.  Approval  by 
the  Developer  or  the  Authority  to  or  of  any  act  or  request  by  the  other  shall  not  be  deemed  to 
waive  or  render  unnecessary  approval  to  or  of  any  similar  or  subsequent  acts  or  requests. 

11.12  Real  Estate  Commissions. 

The  Developer  and  the  Authority  each  represents  to  the  other  that  it  engaged  no  broker, 
agent  or  finder  in  connection  with  this  Agreement  or  the  transactions  contemplated  hereby.  In 
the  event  any  broker,  agent  or  finder  makes  a claim,  the  party  through  whom  such  claim  is  made 
agrees  to  indemnify  the  other  party  from  any  Losses  arising  out  of  such  claim. 

11.13  Survival. 

Notwithstanding  anything  to  the  contrary  in  this  Agreement,  any  indemnity  or  other 
obligation  that  arises  and  was  not  satisfied  before  termination  shall  survive  any  termination  of 
this  Agreement,  except  to  the  extent  otherwise  provided  herein. 

11.14  Confidentiality  of  Trade  Secret.  Personal,  Financial  and  Other  Proprietary 
Information. 

The  parties  enter  into  this  Agreement  with  the  understanding  that  in  the  course  of  the 
negotiations  the  Authority  may  require  that  the  Developer  provide  certain  information  that  is 
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proprietarv'.  Such  information  may  be  necessary  for  the  Authority  to  verify  financial,  operational 
or  trade  secret  information  that  is  relevant  to  the  negotiations  of  the  Transaction  Documents  that 
will  serve  the  public  interest.  The  Developer  will  provide  such  information,  and  provided  that  as 
to  such  information  the  Developer  reasonably  designates  as  confidential  or  proprietary,  the 
Authority  shall  not  disclose  such  information  publicly  without  the  Developer’s  consent,  except  to 
the  extent  that  the  Authority  is  compelled  to  make  such  a disclosure  under  applicable  law.  The 
Authority  agrees  to  notify  the  Developer  of  any  public  records  request  that  involves  information 
that  the  Developer  has  designated  as  confidential  or  proprietary  under  this  Agreement.  The 
Developer  agrees  to  bear  all  the  costs  of  any  litigation  that  is  filed  to  determine  the  applicability 
of  the  public  records  law  to  documents  submitted  by  the  Developer  and  designated  as 
confidential  or  proprietary  under  this  Section.  The  Authority  agrees  to  reasonably  cooperate  with 
the  Developer  in  the  event  that  the  Developer  elects  to  litigate  the  legality  of  any  public  records 
request  involving  information  that  Developer  has  designated  as  confidential  or  proprietary  under 
this  Agreement.  The  Developer  acknowledges  that  the  final  drafts  of  the  Transaction  Documents 
proposed  for  approval  by  the  Authority  Commission  will  be  public  records. 

11.15  Non-Discrimination  and  Equal  Benefits. 

(a)  The  Developer  covenants  and  agrees  not  to  discriminate  on  the  basis  of  the 
fact  or  perception  of  a person’s  race,  color,  creed,  religion,  national  origin,  ancestry,  sex,  marital 
status,  familial  status,  lawful  source  of  income  (as  defined  in  Section  3304  of  the  San  Francisco 
Police  Code),  sexual  orientation  or  disability  against  any  employee  or  applicant  for  employment 
with  the  Developer,  in  any  of  the  Developer’s  operations  within  the  United  States,  or  against  any 
person  seeking  accommodations,  advantages,  facilities,  privileges,  services,  or  membership  in  all 
business,  social,  or  other  establishments  or  organizations  operated  by  the  Developer. 

(b)  The  Developer  shall  include  in  all  subcontracts  relating  to  this  Agreement 
a non-discrimination  clause  applicable  to  such  subcontractor  in  substantially  the  form  of 
subsection  (a)  above 

(c)  The  Developer  does  not  as  of  the  date  of  this  Agreement  and  will  not 
during  the  Exclusive  Negotiation  Period,  in  any  of  its  operations  or  in  San  Francisco  or  with 
respect  to  its  operations  under  this  Agreement  elsewhere  within  the  United  States,  discriminate  in 
the  provision  of  bereavement  leave,  family  medical  leave,  health  benefits,  membership  or 
membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or  travel  benefits,  as 
well  as  any  benefits  other  than  the  benefits  specified  above,  between  employees  with  domestic 
partners  and  employees  with  spouses,  and/or  between  the  domestic  partners  and  spouses  of  such 
employees,  where  the  domestic  partnership  has  been  registered  with  a governmental  entity 
pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the  conditions  set  forth  in 
the  Agency’s  Non-Discrimination  in  Contracts  and  Benefits  Policy,  adopted  September  9,  1997, 
as  amended  February  4,  1998. 
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IN  WITNESS  WHEREOF,  the  Authority  and  the  Developer  have  duly  executed  and 
delivered  this  Agreement  as  of  the  date  first  written  above. 


AUTHORITY: 


TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY,  a non-profit,  public  benefit 
corporation 


DEVELOPER: 

TREASURE  ISLAND  ENTERPRISES, 
a California  limited  liability  company 

By  OA3,LLC, 

a California  limited  liability  corporation, 
Its  Managing  Member 

Ronald  W.  Burkle 
Its  Managing  Member 


APPROVED  AS  TO  FORM: 


Louise  H.  Renne 
City  Attorney 


By 


Michael  S.  Cohen 
Deputy  City  Attorney 
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EXHIBIT  “B 


Exclusive  Negotiating  Agreement 
Treasure  Island  Marina 

Schedule  of  Performance 


Activity  to  be  Performed 


Deadline 


1.  Developer’s  Submittal  to  Authority  Staff  of  Refined 
Development  Concept  for  Long  Term  Development  of  the  Marina, 
which  concept  shall  include  but  not  be  limited  to  Proposed  Project 
Boundaries,  Phasing  Plan,  Proposed  Uses  and  Tenants,  and  General 
Facility  Design  Including  Without  Limitation  the  Design  of  a 
Breakwater 

August  2 

2.  Authority  Approval  of  Agreement  between  Developer  and 
Authority  Staff  for  interim  operations  of  existing  Marina  facilities 

August  1 1 

3.  Authority  Approval  of  Proposed  Marina  Development,  Which 
Shall  Include  but  not  be  Limited  to,  the  Project  Boundaries,  the 
Scope  of  Proposed  Uses,  a List  of  Proposed  Types  of  Tenants, 
Phasing  Plan,  and  General  Facility  Design,  including  without 
limitation,  the  Design  of  a Breakwater 

September  S 

4.  Authority  Approval  of  Proposed  Term  Sheet  for  Disposition  and 

Development  Agreement  (“DDA”) . Term  Sheet  to  address,  at  least 

and  without  limitation,  the  following; 

• Material  business  terms  of  DDA,  including  without  limitation, 
base  rent  and  percentage  rent  to  be  paid  to  Authority  for  the 
ground  lease  of  the  Marina  premises  and  the  manner  and  timing 
of  such  payments 

• Phasing  Plan  for  Development  and  Redevelopment  of  Marina 

• Infrastructure  Rehabilitation/Replacement/Constmction  Plan  for 
Marina  and  Marina’s  share  of  Island-wide  capital  improvements 

• Financing  Plan  for  each  phase  of  development 

• Community  Programs,  including  hiring  program  consistent  with 
provisions  of  agreement  between  Authority  and  Treasure  Island 
Housing  Development  Initiative 

• Environmental  Remediation  and  Mitigation  Program 

December  S 

5.  Completion  of  final  draft  of  Transaction  Documents 

100  days  after 
approval  of  term 
sheet  by  Authority 
Board 

6.  Publication  of  Notice  as  required  by  Health  and  Safety  Code  | 10  days  after  final  | 
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Section  33431 

draft  of 
Transaction 
Documents 
Completed 
Contingent  upon 
completion  of 
CEQA,  NEPA„ 
and 

Redevelopment 
Plan  adoption 

7.  Authority  Approval  of  Transaction  Documents  after  Public 
Hearing’ 

At  least  2 weeks 
after  publication  of 
Notice 

8.  Board  of  Supervisors  Approval  of  Transaction  Documents 

-30  days  after 

Authority 

Approval 

9.  Execution  of  Transaction  Documents 

29 


Draft:  08/06/99 


EXHBIT  D - SEISMIC  REPORT 


C:\My  Documents\Marina\IOA.DOC 


Treasure  Island  Reuse  Plan 


Existing  Conditions  Report:  Vol.  2 


Physical  Characteristics, 
Building  and  Infrastructure  Conditions 


August  i 995 


Prepared  for: 

The  Office  Of  Military  Base  Conversion, 

Planning  Department,  City  & County  of  San  Francisco, 
and  the  San  Francisco  Redevelopment  Agency 


Prepared  by: 

ROMA  Design  Group 

Cerbatos  & Associates  Consulting  Electrical  Engineers 
Cervantes  Design  Associates 
Don  Todd  Associates,  Inc. 

Manna  Consultants,  Inc. 

Moffatt  & Nichol  Engineers 
Olivia  Chen  Consultants,  Inc. 

Takahashi  Consulting  Engineers 
Treadwell  & Rollo,  Inc. 


Draft:  08/06/99 


EXHIBIT  E - APPROVED  WORK 


C:\My  Documents\Marina\10A.DOC 


Draft:  08/06/99 


EXHIBIT  F - UTILITIES 


C:\iVly  Documcnts\MarinaMOA.DOC 


Draft:  08/06/99 


EXHBIT  G - WAITING  LIST 


C:\My  Documents\Marina\10A.DOC 


EXHIBIT  G 


WAITING  LIST  BY  VESSEL  SIZE 


SlipA^essel  Size  Number  of  vessels  on  waiting  list 

(in  feet) 


24  or  less 

5 

24-28 

49 

29-34 

41 

35-38 

36 

39-40 

15 

41  + 

12 

TOTAL  158 

8/10/99 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 

City  and  County  of  San  Francisco 


Subject:  Amendment  to  San  Francisco 

Sailing  Center  Use  Permit 


Agenda  Item: 

Meeting  Date:  Aug.  18,  1999 


Contact  Person/Phone:  Marianne  Conarroe 

(415)  274-0660 


SUMMARY  OF  PROPOSED  ACTION: 

Authorizing  the  extension  of  the  Authority’s  use  permit  with  the  San  Francisco  Sailing  Center 
Foundation  on  a month-to-month  basis  for  up  to  three  months. 


BACKGROUND  AND  DESCRIPTION  OF  PROPOSED  ACTION: 

On  March  1,  1999  the  Treasure  Island  Project  Office  issued  a six  month  use  permit  with  the 
San  Francisco  Sailing  Center  (“SFSC”)  for  the  purpose  of  (i)  hosting  the  United  States 
Olympic  Sailing  Pre-Trials  in  April  and  June  1999  at  Pier  12  on  Treasure  Island’s  south 
waterfront  area,  and  (ii)  providing  basic  boat  maintenance  and  youth  sailing  instruction  for 
designated  members  of  Delancey  Street’s  Life  Learning  Academy. 

Pursuant  to  the  Permit,  the  SFSC  has  made  certain  improvements  to  the  License  Area  such  as 
installing  two  one-ton  hoists,  temporary  restrooms  and  showers,  a gangway  and  perimeter 
floats  for  access  to  the  water.  Since  the  SFSC  improvements  to  the  area  may  be  beneficial  to 
Treasure  Island  Enterprise’s  (TIE)  interim  operation  of  the  existing  marina  facilities,  the 
Project  Office,  team  members  of  Treasure  Island  Enterprises  and  the  SFSC  have  been 
negotiating  an  agreement  for  shared  use  for  the  Licensed  Area.  The  shared  use  agreement 
would  allow  TIE  access  and  use  of  the  Licensed  Area  and  improvements  for  TIE’s  interim 
operation  of  the  marina,  and  such  access  and  use  will  require  either  a further  extension  of 
SFSC’s  use  permit,  or  a new  lease  for  a longer  period  of  time  between  SFSC  and  the 
Authority. 

The  Sailing  Center  Use  Permit  is  scheduled  to  expire  on  September  1,  1999.  In  order  to 
provide  additional  time  for  SFSC  and  TIE  to  finalize  the  terms  and  execute  a shared  use 
agreement,  staff  is  requesting  authorization  to  extend  SFSC’s  use  permit  on  a month-to-month 
basis,  not  to  exceed  three  months.  Once  the  shared  use  agreement  is  finalized,  staff  will 
propose  to  the  Authority  a new  longer  term  with 

The  Project  Office  asks  for  your  support  and  approval  of  this  extension. 

ATTACHMENTS: 

Resolution 

Exhibit  A - Amendment  to  Use  Permit 


FILE  NO.  _ 


RESOLUTION  NO.  _ 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


[Sailing  Center  Use  Permit] 

AUTHORIZING  EXTENSION  OF  USE  PERMIT  WITH  SAN  FRANCISCO  SAILING  CENTER 
FOUNDATION  ON  MONTH-TO-MONTH  BASIS  NOT  TO  EXCEED  THREE  MONTHS. 

WHEREAS,  Authority  and  Permittee  entered  into  that  certain  Use  Permit  dated  for 
reference  purposes  only  as  of  March  1,  1999  (the  “Permit”)  pursuant  to  which  the  Authority 
conferred  to  Permittee  a,  personal,  non-exclusive  and  non-possessory  privilege  to  enter  upon 
and  use  an  area  (the  “License  Area")  consisting  of  (a)  approximately  2,140  square  feet  of 
surface  area  with  three  small  wood-framed  structures  together  with  Building  289  located 
thereon  and  (b)  approximately  2,500  square  feet  of  water  surface  area  located  at  Piers  1 1 and 
12,  all  as  depicted  in  Exhibit  B attached  to  the  Permit,  for  the  limited  purpose  and  subject  to 
the  terms,  conditions  and  restrictions  set  forth  in  the  Permit;  and 

WHEREAS,  Authority  and  Permittee  amended  the  Permit  by  letter  agreement  dated* 
April  6,  1999  to  expand  the  License  Area  to  include  an  approximately  800  square  foot  area  j 
located  approximately  200  feet  north  west  of  Pier  1 on  Treasure  Island  for  the  purposes  of  I 
placing  temporary  restroom  facilities  and  providing  temporary  pedestrian  access  to  and  from 
the  remainder  of  the  License  Area  and  such  restroom  facilities;  and 

WHEREAS,  pursuant  to  the  Permit,  Permittee  has  installed  two  1-ton  hoists,  installed 
perimeter  floats  to  provide  transient  berthing  in,  and  made  certain  other  improvements  to  the 
License  Area  related  to  recreational  sailing  uses  in  the  License  Area;  and 

WHEREAS,  Authority  has  entered  into  an  Exclusive  Negotiating  Agreement  with 
Treasure  Island  Enterprises  (“TIE")  for  the  master  development  of  a marina  on  Treasure  j 
Island  in  an  area  located  adjacent  to  and  possibly  including  the  License  Area;  and  , 
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WHEREAS,  Authority  and  TIE  are  also  preparing  to  enter  into  an  Interim  Sublease  of 
the  existing  marina  facilities  on  Treasure  Island  for  TIE’S  interim  operation  of  such  marina 
facilities;  and 

WHEREAS,  Permittee’s  use  of  the  License  Area  is  compatible  with  the  planned 
development  and  uses  of  the  marina,  and  Permittee’s  improvements  to  the  License  Area  may 
be  beneficial  to  TIE’S  interim  operation  of  the  existing  marina  facilities;  and 

WHEREAS,  Permittee  and  TIE  have  been  meeting  to  negotiate  an  agreement  (“Shared 
Use  Agreement”)  for  TIE’S  shared  use  of  the  License  Area  and  Permittee’s  improvements 
thereto;  and 

WHEREAS,  the  term  of  the  Permit,  as  amended,  will  expire  on  September  1,  1999, 
and  the  Permittee  wishes  to  extend  the  term  of  the  Permit;  and 

WHEREAS,  Authority  is  willing  to  extend  the  term  of  the  Permit  on  a month-to-month 
basis  not  to  exceed  three  months  to  allow  Permittee  and  TIE  additional  time  to  negotiate  and 
execute  the  Shared  Use  Agreement;  now  therefore,  be  it 

RESOLVED, That  the  Board  of  Directors  hereby  authokrizes  the  Executive  Director  to 
extend  the  term  of  the  Permit  on  a month-to-month  bases  not  to  exceed  three  months  by 
entering  into  an  amended  Permit  in  substantially  the  form  attached  hereto  as  Exhibit  A. 


CERTIFICATE  OF  SECRETARY 


1 hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
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1 that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of 

2 the  Authority  at  a properly  noticed  meeting  on  August  18,  1999. 

3 


4 John  Elberling 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


n ^spclp^>|V)c^o 


Page  3 
8/2/99 


EXHIBIT 


(Amendment  to  Use  Permit) 


AMENDMENT  TO 
USE  PERMIT 


THIS  AMENDMENT  TO  USE  PERMIT  (this  " Amended  Permit")  dated  for 
reference  purposes  only  as  of  August  5,  1999  is  made  by  and  between  the  TREASURE 
ISLAND  DEVELOPMENT  AUTHORITY  ("Authority”)  and  the  SAN  FRANCISCO 
SAILING  CENTER  FOUNDATION,  a California  nonprofit  public  benefit  corporation 
("Permittee"). 


Recitals 

WHEREAS,  Authority  and  Permittee  entered  into  that  certain  Use  Permit  dated 
for  reference  purposes  only  as  of  March  1,  1999  (the  “Permit”)  pursuant  to  which  the 
Authority  conferred  to  Permittee  a,  personal,  non-exclusive  and  non-possessory  privilege 
to  enter  upon  and  use  an  area  (the  “License  Area”)  consisting  of  (a)  approximately  2,140 
square  feet  of  surface  area  with  three  small  wood-framed  structures  together  with 
Building  289  located  thereon  and  (b)  approximately  2,500  square  feet  of  water  surface 
area  located  at  Piers  1 1 and  12,  all  as  depicted  in  Exhibit  B attached  to  the  Permit,  for  the 
limited  purpose  and  subject  to  the  terms,  conditions  and  restrictions  set  forth  in  the 
Permit,  and 

WHEREAS,  Authority  and  Permittee  amended  the  Permit  by  letter  agreement 
dated  April  6,  1999  to  expand  the  License  Area  to  include  an  approximately  800  square 
foot  area  located  approximately  200  feet  north  west  of  Pier  1 on  Treasure  Island  for  the 
purposes  of  placing  temporary  restroom  facilities  and  providing  temporary  pedestrian 
access  to  and  from  the  remainder  of  the  License  Area  and  such  restroom  facilities;  and 

WHEREAS,  pursuant  to  the  Permit,  Permittee  has  installed  two  1-ton  hoists, 
installed  perimeter  floats  to  provide  transient  berthing  in,  and  made  certain  other 
improvements  to  the  License  Area  related  to  recreational  sailing  uses  in  the  License  Area; 
and 


WHEREAS,  Authority  has  entered  into  an  Exclusive  Negotiating  Agreement 
with  Treasure  Island  Enterprises  (“TIE”)  for  the  master  development  of  a marina  on 
Treasure  Island  in  an  area  located  adjacent  to  the  License  Area,  and 

WHEREAS,  Authority  and  TIE  are  also  preparing  to  enter  into  an  Interim 
Sublease  of  the  existing  marina  facilities  on  Treasure  Island  for  the  interim  operation  of 
such  marina  facilities;  and 

WHEREAS,  Permittee’s  use  of  the  License  Area  is  compatible  with  the  planned 
development  and  uses  of  the  marina,  and  Permittee’s  improvements  to  the  License  Area 
may  be  beneficial  to  TIE’s  interim  operation  of  the  existing  marina  facilities;  and 
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WHEREAS,  Permittee  and  TEE  have  been  meeting  to  negotiate  an  agreement 
(“Shared  Use  Agreement”)  for  TIE’s  shared  use  of  the  License  Area  and  Permittee’s 
improvements  thereto;  and 

WHEREAS,  the  term  of  the  Permit,  as  amended,  will  expire  on  September  1, 
1999,  and  the  Permittee  wishes  to  extend  the  term  of  the  Permit;  and 

WHEREAS,  Authority  is  willing  to  extend  the  term  of  the  Permit  on  a month-to- 
month  basis  not  to  exceed  three  months  to  allow  Permittee  and  TIE  additional  time  to 
negotiate  and  execute  the  Shared  Use  Agreement. 

NOW  THEREFORE,  Authority  and  Permittee  agree  to  amend  the  Permit  as 
follows: 

1 . Paragraph  9 of  the  Permit  is  hereby  deleted  in  its  entirety  and  replaced  with  the 
following: 

“9.  Term  of  Permit.  The  privilege  conferred  to  Permittee  pursuant  to  this 
Permit  shall  commence  at  9:00  a m,  on  March  1,  1999  and  end  at  12:01  a.m.  on 
September  1,  1999.  Thereafter,  the  Executive  Director  of  the  Authority  may,  in 
her  sole  and  absolute  discretion,  extend  the  term  of  this  Permit  on  a month-to- 
month  basis  for  a period  not  to  exceed  three  (3)  successive  months  by  giving 
written  notice  to  Permittee  of  such  extension  on  or  before  the  first  business  day  of 
each  month  following  September,  1999.  If  Permittee  does  not  receive  written 
notice  by  the  first  business  day  of  each  month  following  September,  1999,  the 
Permit  shall  be  deemed  to  have  expired  as  of  the  last  day  of  the  immediately 
preceding  month.  The  Executive  Director  shall  have  no  authority  to  extend  the 
term  of  this  Permit  beyond  December  31,  1999  without  the  prior  approval  of  the 
Board  of  Directors  of  Authority.  If  the  Master  License  terminates  for  any  reason 
whatsoever,  this  Permit  shall  automatically  terminate  without  further  notice.” 

2.  Except  as  otherwise  expressly  amended  herein,  all  other  terms  and  conditions  of 
the  Permit,  as  amended  on  April  6,  1999,  shall  remain  in  full  force  and  effect. 

PERMITTEE 

San  Francisco  Sailing  Center  Foundation, 

a California  nonprofit  public  benefit  corporation 


By:_ 
Name: 
Its: 
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AUTHORITY 
TREASURE  ISLAND 
AUTHORITY 


Executive  Director 

APPROVED  AS  TO  FORM 

LOUISE  H.  RENNE 
City^Attomey 


By 

Deputy  City  Attorney 
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FILE  NO. RESOLUTION  NO. 

[Sailing  Center  Use  Permit] 

AUTHORIZING  EXTENSION  OF  USE  PERMIT  WITH  SAN  FRANCISCO  SAILING  CENTER 
FOUNDATION  ON  MONTH-TO-MONTH  BASIS  NOT  TO  EXCEED  THREE  MONTHS. 

WHEREAS,  Authority  and  Permittee  entered  into  that  certain  Use  Permit  dated  for 
reference  purposes  only  as  of  March  1,  1999  (the  “Permit”)  pursuant  to  which  the  Authority 
conferred  to  Permittee  a,  personal,  non-exclusive  and  non-possessory  privilege  to  enter  upon 
and  use  an  area  (the  “License  Area”)  consisting  of  (a)  approximately  2,140  square  feet  of 
surface  area  with  three  small  wood-framed  structures  together  with  Building  289  located 
thereon  and  (b)  approximately  2,500  square  feet  of  water  surface  area  located  at  Piers  1 1 and 
12,  all  as  depicted  in  Exhibit  B attached  to  the  Permit,  for  the  limited  purpose  and  subject  to 
the  terms,  conditions  and  restrictions  set  forth  in  the  Permit;  and 

WHEREAS,  Authority  and  Permittee  amended  the  Permit  by  letter  agreement  dated 
April  6,  1999  to  expand  the  License  Area  to  include  an  approximately  800  square  foot  area 
located  approximately  200  feet  north  west  of  Pier  1 on  Treasure  Island  for  the  purposes  of 
placing  temporary  restroom  facilities  and  providing  temporary  pedestrian  access  to  and  from 
the  remainder  of  the  License  Area  and  such  restroom  facilities;  and 

WHEREAS,  pursuant  to  the  Permit,  Permittee  has  installed  two  1-ton  hoists,  installed 
perimeter  floats  to  provide  transient  berthing  in,  and  made  certain  other  improvements  to  the 
License  Area  related  to  recreational  sailing  uses  in  the  License  Area;  and 

WHEREAS,  Authority  has  entered  into  an  Exclusive  Negotiating  Agreement  with 
Treasure  Island  Enterprises  (“TIE”)  for  the  master  development  of  a marina  on  Treasure 
Island  in  an  area  located  adjacent  to  the  License  Area;  and 
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WHEREAS,  Authority  and  TIE  are  also  preparing  to  enter  into  an  Interim  Sublease  of 
the  existing  marina  facilities  on  Treasure  Island  for  TIE’S  interim  operation  of  such  marina 
facilities:  and 

WHEREAS,  Permittee’s  use  of  the  License  Area  is  compatible  with  the  planned 
development  and  uses  of  the  marina,  and  Permittee’s  improvements  to  the  License  Area  may 
be  beneficial  to  TIE’S  interim  operation  of  the  existing  marina  facilities;  and 

WHEREAS,  Permittee  and  TIE  have  been  meeting  to  negotiate  an  agreement  (“Shared 
Use  Agreement”)  for  TIE’S  shared  use  of  the  License  Area  and  Permittee’s  improvements 
thereto;  and 

WHEREAS,  the  term  of  the  Permit,  as  amended,  will  expire  on  September  1,  1999, 
and  the  Permittee  wishes  to  extend  the  term  of  the  Permit;  and 

WHEREAS,  Authority  is  willing  to  extend  the  term  of  the  Permit  on  a month-to-month 
basis  not  to  exceed  three  months  to  allow  Permittee  and  TIE  additional  time  to  negotiate  and 
execute  the  Shared  Use  Agreement;  now  therefore,  be  it 

RESOLVED,  That  the  Board  of  Directors  hereby  authorizes  the  Executive  Director  to 
extend  the  term  of  the  Permit  on  a month-to-month  bases  not  to  exceed  three  months  by 
entering  into  an  amended  Permit  in  substantially  the  form  attached  hereto  as  Exhibit  A. 


CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
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that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of 
the  Authority  at  a properly  noticed  meeting  on  August  18,  1999. 


John  Elberling 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
Cit>  and  County  of  San  Francisco 


Subject:  Resolution  Authorizing  the  Executive  Director  Agenda  Item  Nos.  /O 

to  Enter  Into  a Lease  with  the  Navy  for  Delancey  Meeting  of  August  18,  1999 

Street  Housing  Units 


Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Stephen  Proud,  Director  of  Development 
274-0660 

SUMMARY  OF  PROPOSED  ACTION: 

Staff  is  requesting  the  Authority  adopt  a resolution  which  would  allow  the  Executive  Director  to 
enter  into  a lease  with  the  Navy  for  12  housing  units  that  will  be  used  for  the  Delancey  Street 
Life  Learning  Academy  under  the  operation  of  the  North  American  Family  Institute. 

BACKGROUND 

There  are  approximately  1000  housing  units  at  Naval  Station  Treasure  Island.  In  past  action  by 
the  Authority,  authorization  has  been  granted  for  the  lease  of  574  units  of  housing  (which  will 
ultimately  total  766  units)  from  the  Navy  to  be  used  for  the  John  Stewart  Company,  and 
authorization  has  been  granted  for  the  lease  of  86  units  of  housing  (which  will  ultimately  total 
222  units)  from  the  Navy  for  the  use  by  the  Treasure  Island  Llomeless  Development  Initiative 
(TIHDI).  The  remaining  12  units  of  housing  are  to  be  used  for  the  residential  component  of 
Delancey  Street’s  Life  Learning  Academy  which  is  located  on  Treasure  Island.  This  highly 
structured  residential  facility  will  house  up  to  fifty  court-adjudicated  girls  attending  the 
Academy. 


To  allow  the  Life  Learning  Academy  use  of  the  12  units  the.  Authority  must  execute  a lease  with 
the  Navy  for  the  use  of  the  units.  A copy  of  the  lease  is  attached  to  the  resolution  as  Exhibit  A. 
The  following  provides  some  general  information  on  the  Life  Learning  Academy  and  North 
American  Faniily  Institute. 

Life  Learning  Academy  Youth  Center 

Life  Learning  Academy  is  an  extended  day  charter  school  of  the  San  Francisco  Unified  School 
District  w'hich  is  operated. by  the  Delancey  Street  Foundation  in  cooperation  with  and  under  the 
oversight  of  the  Mayor's  Criminal  Justice  Council  (MCJC).  The  Academy  provides  a safe  and 
nurturing  learning  community  for  at-risk  youths  at  a wide  range  of  scholastic  abilities.  It  is 
committed  to  help  students  develop  healthy,  productive  and  independent  lives  by  teaching 
rigorous  academic,  social,  and  vocational  skills,  and  to  inculcate  positive  community  values. 
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Academy  staff  includes  academic  teacher,  vocational  instructors,  mentors  and  volunteers  who 
can  relate  to  the  students  and  offer  support,  structure  and  accountability. 

Life  Learning  Academy  students  ‘learn  by  doing,”  engaging  in  hands-on  vocational  projects, 
including  site  renovation  and  the  establishment  of  a cafe,  as  they  develop  academic  skills  and 
fulfill  subject  requirements.  Academic  programs  at  the  Academy  are  highly  individualized, 
tailored  to  the  strengths  and  needs  of  each  student.  Peer  leadership,  earned  responsibility  and 
privilege,  community  service  and  environmental  education  are  cornerstones  of  the  Academy’s 
foundation. 

On  aspect  of  the  Life  Learning  Academy  is  a residential  component  that  includes  12  housing 
units  that  will  be  used  by  the  Academy  to  house  50  court-adjudicated  girls  attending  the 
Academy.  To  operate  the  residential  units  and  provide  onsite  management,  Delancey  Street  has 
selected  the  North  American  Family  Institute  (NAFI),  a nonprofit  human  services  agency 
specializing  in  community  based  care  for  children  and  youths,  with  behavioral  andy'or 
delinquency  problems. 

NAFI  has  been  successfully  operating  residential,  community-based,  and  educational  programs 
for  the  past  25  years.  NAFI  currently  operates  six  residential  programs  serving  juveniles,  four  of 
which  were  designed  exclusively  for  girls  and  specifically  to  meet  the  needs  of  young  women.  A 
number  of  NAFFs  residential  programs  have  been  cited  by  the  federal  government  as  national 
models. 

NAFI  staff  will  coordinate  closely  with  the  Delancey  Street  Foundation  staff  and  with  the  City 
and  County  Probation  Officer,  Health  Services  Worker,  and  Mentoring  staff  NAFI  staff  at  the 
Center  will  include:  1 Program  Director.  1 Assistant  Director/Clinical  Director,  .25  Regional 
Director,  .50  Training  Director,  3 Case  Managers,  3 Shift  Supervisors,  1 Administrative 
Assistant,  1 Maintenance  Staff  and  13  Direct  Care  Staff  (Counselor/Advocates). 

ATTACHMENTS 

Resolution 

Master  Lease  between  the  Navy  and  the  Authority  for  Housing  Units 
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#1 

[Navy  Lease  of  12  Housing  Units  on  Treasure  Island  and  Related  Facilities] 

APPROVING  AND  AUTHORIZING  THE  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
TO  EXECUTE  A LEASE  WITH  THE  UNITED  STATES  NAVY  FOR  12  HOUSING  UNITS  ON 
TREASURE  AND  YERBA  BUENA  ISLANDS  TO  BE  SUBLEASED  TO  THE  NORTH 
AMERICAN  FAMILY  INSTITUTE,  AS  THE  GROUP  HOME  PROVIDER  FOR  THE 
DELANCEY  STREET  LIFE  LEARNING  ACADEMY  PROGRAM. 


WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  (the  “Board")  passed 
Resolution  No.  380-97,  authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a 
nonprofit  public  benefit  corporation  known  as  the  Treasure  Island  Development  Authority  (the 
“Authority”)  to  act  as  a single  entity  focused  on  the  planning,  redevelopment,  reconstruction, 
rehabilitation,  reuse  and  conversion  of  former  Naval  Station  Treasure  Island  (the  “Base”)  for 
the  public  interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City 
and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended 
Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statutes  of  1968  (the  “Act”),  the  California  legislature  (i)  designated  the  Authority 
as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base 
upon  approval  of  the  City’s  Board  of  Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the 
Base  which  are  subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  authority  to 
administer  the  public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property:  and, 

WHEREAS,  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private 
ownership,  generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and 
encourages  public-oriented  uses  of  trust  property  that,  among  other  things,  attract  people  to 
the  waterfront,  promote  public  recreation,  protect  habitat  and  preserve  open  space;  and, 
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WHEREAS,  In  order  to  facilitate  productive  reuse  and  job  creation  on  the  Base,  it  may 
be  beneficial  for  the  Authority  to  lease  or  license  property  from  the  Navy  and,  in  turn,  sublease 
or  sublicense  such  property  to  third-parties  or  use  such  property  for  municipal  purposes;  and, 
WHEREAS,  In  connection  with  its  Life  learning  Academy  Program  at  Treasure  Island, 
the  Delancey  Street  Foundation  and  the  Mayor’s  Office  of  Criminal  Justice  seek  to  house  50 
“at-risk”  young  women  in  12  housing  units  on  Treasure  Island  (the  “Premises”),  which 
Premises  shall  be  maintained  and  operated  by  the  North  American  Family  Institute,  a licensed 
group  home  provider  (“NAFI"),  on  behalf  of  the  Delancey  Street  Foundation;  and, 

WHEREAS,  The  Authority  intends  to  negotiate  and  enter  into  a separate  sublease  for 
the  Premises;  and, 

WHEREAS,  The  Authority  and  the  Navy  have  negotiated  the  terms  and  conditions  of  a 
lease  for  1 5 years  for  the  use  of  the  1 2 housing  units  included  in  the  Premises  (the  “Delancey 
Master  Housing  Lease"),  substantially  in  the  form  attached  hereto  as  Exhibit  A;  and. 

WHEREAS,  Linder  the  Delancey  Master  Housing  Lease,  the  Authority  is  not  required  to 
pay  rent  to  the  Navy,  however,  as  consideration  for  the  lease  of  the  premises  to  the  Authority, 
the  Authority  is  required  to  (i)  actively  market  the  Base,  (ii)  provide  protection  and 
maintenance  services  to  the  Premises,  and  (iii)  upon  use  and  occupancy  of  the  Premises  by 
residential  tenants,  pay  the  Navy  a Common  Services  Charge  equal  to  $0,025  per  square  foot 
of  interior  space  and  $0,003  per  square  foot  of  exterior  space,  per  month;  and, 

WHEREAS,  As  additional  consideration  under  the  Delancey  Master  Housing  Lease, 
the  Authority  is  required,  subject  to  annual  appropriations  by  the  Board  of  Supervisors,  to 
apply  certain  net  revenues  generated  from  the  use  or  sublease  of  the  Premises  for  property 
management  services  on  the  Base  and  for  improvements  to  the  Base;  and 
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WHEREAS,  If  the  Board  of  Supervisors  elects  not  to  appropriate  such  net  revenues  for 
property  management  services  or  improvements  to  the  Base,  the  Navy  may  terminate  the 
Delancey  Master  Housing  Lease;  and, 

WHEREAS,  In  connection  with  the  Delancey  Master  Housing  Lease,  the  Authority 
indemnifies  and  holds  harmless  the  Navy  from  any  losses  or  claims  suffered  by  the  Navy 
arising  out  of  the  Authority’s  use  of  the  Premises;  Now,  therefore,  be  it 

RESOLVED,  That  the  Authority  hereby  approves  and  authorizes  the  Executive  Director 
to  enter  into  the  Delancey  Master  Housing  Lease;  and,  be  it 

FURTHER  RESOLVED,  That  the  Authority  authorizes  the  Executive  Director  to  enter 
into  modifications  to  the  Delancey  Master  Housing  Lease  (including,  without  limitation,  the 
attachment  or  modification  of  exhibits)  that  are  in  the  best  interests  of  the  Authority  and  the 
City,  do  not  materially  change  the  terms  of  the  Delancey  Master  Housing  Lease,  and  are 
necessary  and  advisable  to  effectuate  the  purpose  and  intent  of  this  resolution.  ^ 

CERTIFICATE  OF  SECRETARY 

/ hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a ^ 

properly  noticed  meeting  on  August  18,  1999. 


John  Elberling,  Secretary 
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LEASE 

BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE,  made  as  of  this day  of , 1999  is  by  and  between  THE 

UNITED  STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  herein 
called  “Governmenr.  and  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  a non- 
profit public  benefit  corporation,  herein  called  “Lessee”: 

WITNESSETH: 

WHEREAS,  Government  has  declared  certain  real  and  personal  property,  as  more  particularly 
described  as  the  Leased  Premises  in  Paragraph  1,  surplus  at  the  Naval  Station,  Treasure  Island, 
San  Francisco,  California,  (the  “Installation”),  and  Lessee  has  identified  an  immediate  need  to 
use  such  real  and  personal  property;  and 

WHEREAS,  the  Secretary  of  the  Navy,  pursuant  to  the  provisions  of  10  U.S.C.  § 2667  (f)(1), 
has  determined  that  this  Lease  will  facilitate  state  and  local  economic  adjustment  efforts  pending 
final  disposition  of  the  Leased  Premises;  and 

WHEREAS,  the  Secretary  of  the  Navy,  pursuant  to  10  U.S.C.  § 2667  (f)(2)  has  determined  that 
a public  interest  will  be  served  as  a result  of  this  Lease,  the  fair  market  value  of  the  Lease  is 
either  unobtainable  or  not  compatible  with  such  public  benefit,  and  consequently,  consideration 
for  this  Lease  will  be  at  less  than  fair  market  value;  and 

WHEREAS,  the  Secretary  of  the  Navy,  after  consultation  with  the  Environmental  Protection 
Agency  Administrator  has  determined  that  the  Leased  Premises  is  suitable  for  lease,  and  the  uses 
contemplated  for  the  Lease  are  consistent  with  protection  of  human  health  and  the  environment; 
and 

WHEREAS,  Lessee  is  recognized  by  the  Secretary  of  the  Defense,  through  the  Office  of 
Economic  Adjustment,  as  the  local  redevelopment  authority  with  the  responsibility  for  the 
redevelopment  of  the  Installation;  and 

WHEREAS,  Lessee  is  a municipal  corporation,  created  and  organized  under  the  laws  of  the 
State  of  California,  with  the  power  to  acquire,  lease  and  dispose  of  federal  military  installations, 
and  Lessee  desires  to  enter  into  this  Lease  to  further  reuse  efforts  at  the  Installation. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants,  and  conditions  set  forth  in  this 
Lease,  Government  and  Lessee  hereby  agree  as  follows; 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 


f 

1.  LEASED  PREMISES: 

Subject  to  the  terms  and  conditions  of  this  Lease,  Government  does  hereby  lease,  rent,  and 
demise  to  Lessee,  and  Lessee  does  hereby  hire  and  rent  from  Government,  12  housing  units 
(18,480  square  feet  of  building  space)  listed  below,  located  on  Treasure  Island,  all  comprising 
approximately  56,025  square  feet  of  land  (1.29  acres),  areas  as  shown  on  Exhibit  A,  attached 
hereto,  together  with  all  improvements  and  all  personal  property  described  in  Exhibit  B attached 
hereto,  and  all  rights  of  ingress  and  egress  to  such  real  property  (together,  the  “Leased 
Premises”).  ' 

HOUSING 


BUILDING 

SQUARE 

NO.  OF 

BUILDING 

SQUARE 

NO.  OF 

NO. 

TI  UNITS: 

FOOT 

UNITS 

NO. 

FOOT 

UNITS 

1252 

9,240 

6 

1254 

TOTAL 

9,240 

18,480 

6 

12 

2.  TERM: 

^ The  term  of  this  Lease  shall  be  for  a period  of  fifteen  ( 1 5)  years  beginning  on 

and  ending  on , unless  sooner  terminated  in  accordance 

with  the  provisions  of  Paragraph  14,  Termination. 

3.  CONSIDERATION: 


3.1  As  consideration  for  this  Lease,  Lessee  agrees  to  (i)  actively  market  the  Installation 
and  attempt  to  sublease  those  portions  of  the  Leased  Premises  which  are  suitable  for  subleasing, 
(ii)  provide  protection  and  maintenance  to  the  extent  described  in  Paragraph  12  for  those  portions 
of  the  Leased  Premises  which  are  or  have  been  during  the  term  of  this  Lease  used  or  occupied  by 
Lessee  or  subleased  by  Lessee  to  another  and  (Hi)  pay  Government  the  Common  Services  Charge 
described  in  Paragraphs  3.1.2  and  3.1.3  below. 

3.1.1  As  additional  consideration,  subject  to  annual  appropriations  by  Lessee’s 
Board  of  Supervisor’s,  Lessee  shall  apply  any  Revenue  (as  defined  herein)  received  from 
subleasing  the  Premises  as  follows:  first,  to  reimburse  itself  for  marketing  and  property 
management  expenses  incurred  by  Lessee;  and  second,  for  expenses  incurred  by  Lessee  for 
improvements  to  the  Installation.  If  sufficient  funds  for  the  purposes  described  in  this  Paragraph 

3.1.1  are  not  appropriated  for  any  reason  in  any  fiscal  year  of  Lease  after  the  fiscal  year  in  which 
the  Term  of  this  Lease  commences,  then  Government  may  terminate  this  Lease,  without  liability, 
upon  thirty  (30)  calendar  days  written  notice. 
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All  correspondence  in  connection  with 
this  contract  should  include  reference  to; 


“Revenue”  as  referred  to  herein  means  rental  income  and  any  other  miscellaneous 
income  derived  from  the  subletting  of  the  Leased  Premises  less  (i)  sales  tax,  use  and  occupancy 
tax,  franchise  tax  and  any  other  taxes,  building  fees,  planning  fees  and  inspection  fees  related  to 
the  use  and  occupancy  of  the  Leased  Premises,  and  (ii)  Lessee’s  cost  of  operating,  maintaining, 
protecting  and  repairing  the  Leased  Premises  including,  without  limitation,  any  Common 
SeiA'ices  Charges  paid  to  Government  pursuant  to  this  Paragraph  3.1. 

3.1.2  Lessee  shall  be  responsible  for  paying  the  cost  of  serv  ices  incurred  by 
Government  and  provided  for  the  benefit  of  Lessee  and  Sublessees  as  described  and  in  the 
amount  set  forth  in  Paragraph  3.1.3  (the  “Common  Services  Charge”).  Lessee  shall  pay 
Government  the  Common  Services  Charge  on  the  first  day  of  each  month. 

3.1.3  The  Common  Services  Charge  will  be  calculated  as  follows: 

(1)  $0,025  per  square  foot  per  month  of  occupied  building  space  used  or  occupied 
by  Lessee;  or  if  subleased  by  Lessee  to  another,  SO. 025  per  square  foot  per  month  of  building 
space  used  or  occupied  by  residential  tenants  of  any  Sublessee; 

(2)  $0,003  per  square  foot  per  month  of  land  area  used  or  occupied  by  Lessee  or 
subleased  by  Lessee  to  another. 

The  Common  Ser\'ices  Charge  may  be  revised  by  Government  and  Lessee  on  an  annual 
basis,  or  at  other  times  only  upon  mutual  agreement  of  Government  and  Lessee  or  as  required  by 
Paragraph  3.1.4  below. 

“Common  Services”  for  the  purpose  of  the  Common  Services  Charge  shall  include,  but 
are  not  limited  to:  fire  fighting;  general  perimeter  security  (this  does  not  include  security  of  those 
portions  of  Leased  Premises  which  are  (1)  used  or  occupied  by  Lessee,  (2)  subleased  by  Lessee  • 
to  another);  causeway  operations,  maintenance  and  repair;  maintenance  and  repair  of  roads, 
streets,  sidewalks,  curbs  and  gutters;  operation,  maintenance  and  repair  of  street  lighting,  street 
signals  and  signage;  operation,  maintenance  and  repair  of  storm  sewer;  pest  control,  and  general 
administration  of  these  services.  Nothing  in  this  Lease  commits  Government  to  continue  to 
provide  Common  Services  referenced  herein. 

3.1.4  If  and  to  the  extent  Government  reduces,  modifies  or  ceases  to  provide  all 
or  portion  of  the  Common  Services  described  herein  or  to  the  extent  Lessee  assumes  the 
responsibility  for  such  Common  Services  pursuant  to  a cooperative  agreement  or  other 
agreement  with  Government,  the  Common  Services  Charge  shall  be  proportionately  reduced,  to 
an  amount  mutually  agreed  upon  by  Government  and  Lessee,  so  that  at  all  times  during  the  term 
of  this  Lease  the  amount  of  the  Common  Services  Charge  shall  accurately  and  in  substantially 
the  same  proportion  as  provided  herein  reflect  the  costs  of  Government  in  providing  such 
Common  Services. 
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3.1.5  If  the  Government  expects  to  incur  any  unanticipated  costs  which  are 
specifically  attributable  to  an  action  or  inaction  of  the  Lessee,  its  Sublessees,  or  assigns,  the 
Lessee  and  the  Government  shall  meet  and  confer  on  ways  to  avoid  or  mitigate  such  costs  and,  if 
the  costs  can  not  be  entirely  avoided,  the  Lessee  and  Government  shall  mutually  determine  the 
amount  that  Lessee  shall  pay  from  revenue  in  addition  to  the  Common  Services  Charge  to  defray 
those  costs  that  cannot  be  avoided  or  mitigated.  If  the  Lessee  and  Government  are  unable  to 
reach  agreement  on  a way  to  avoid  or  mitigate  the  unanticipated  costs  or  the  amount  of 
compensation  that  the  Lessee  shall  pay  to  the  Government  to  defray  such  costs,  their  dispute 
shall  be  resolved  in  accordance  with  the  provisions  of  Paragraph  23  of  this  Lease. 

3.2  Consistent  with  standard  accounting  practices  for  tax  purposes,  Lessee  shall  keep 
adequate  records  and  books  of  account  showing  the  actual  cost  to  it  of  all  items  of  labor, 
material,  equipment,  supplies,  services  and  other  items  of  cost  incurred  by  it  directly  in  the 
performance  of  any  item  of  work  or  service  in  the  nature  of  marketing  and  management;  the 
repair,  restoration,  protection  and  maintenance  of  Leased  Premises  which  is  required  by 
Paragraph  12;  or  otherwise  approved  or  directed  by  Govemnient.  Lessee  shall  provide 
Government  with  access  to  such  records  and  books  of  account  and  proper  facilities  for  inspection 
thereof  at  all  reasonable  times. 

4.  USE  OF  LEASED  PREMISES: 

4.1  The  Leased  Premises  may  be  used  and  operated  by  Lessee  for  residential  purposes. 
Lessee  understands  and  acknowledges  that  this  is  not  and  does  not  constitute  a commitment  by 
Government  with  regard  to  the  ultimate  disposal  of  Leased  Premises,  in  whole  or  in  part,  to 
Lessee  or  any  agency  or  instrumentality  thereof,  or  to  any  Sublessee.  The  Lease  may  be 
terminated  by  Government  or  Lessee  as  provided  by  the  terms  of  the  Lease  pursuant  to  Paragraph 
14,  and  Lessee  and  Government  agree  to  and  acknowledge  such  terms. 

4.2  Lessee  shall  not  undertake  any  activity  that  may  affect  an  identified  historic  or 
archeological  property,  including  excavation,  construction,  alteration  or  repairs  of  Leased 
Premises,  without  the  approval  of  Government.  Buried  cultural  materials  may  be  present  on  the 
Leased  Premises.  If  such  materials  are  encountered,  Lessee  shall  stop  work  immediately  and 
notify  Government. 

5.  SUBLETTING: 

5.1  Lessee  is  authorized  to  sublease  property  included  in  this  lease  without  obtaining 
Navy  approval  of  the  sublease,  provided  the  sublease  incorporates  the  terms  of  this  lease  (except 
for  rental  terms  which  may  be  different  in  amount  or  expressed  differently)  and  does  not  include 
any  provisions  that  are  inconsistent  with  this  lease.  A copy  of  the  sublease  must  be  provided  to 
the  Navy  Local  Representative. 
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5.1.1  In  the  event  that  the  terms  and  conditions  of  the  proposed  sublease  do  not 
comply  with  or  do  not  incorporate  the  terms  of  this  Lease,  then  prior  Government  approval  is 
required.  Any  proposed  sublease  which  involves  the  use  of  hazardous  or  to.xic  materials, 
including  those  of  an  e.xplosive,  flammable,  or  pyrotechnic  nature,  as  provided  in  10  U.S.C. 

2692,  shall  require  prior  Government  approval.  Such  consent  shall  not  be  unreasonably  withheld 
or  delayed. 


5.1:2  Each  sublease  shall  contain  the  environmental  protection  provisions  set 
forth  in  Paragraph  13  herein.  Under  no  circumstances  shall  Lessee  assign  this  Lease. 

5.1.3  Rental  agreements  for  occupancy  of  individual  units  by  residential  tenants 
do  not  require  the  consent  of  the  Government  and  are  not  required  to  attach  or  incorporate  by 
reference  any  provisions  of  this  Lease,  and  copies  thereof  need  not  be  provided  to  the 
Government,  the  EPA  or  applicable  state  equivalent. 

5.2  Any  sublease  granted  by  Lessee  shall  contain  a copy  of  this  Lease  as  an  attachment 
and  be  subject  to  all  terms  and  conditions  of  this  Lease  and  shall  temrinate  immediately  upon  the 
e.xpiration  or  any  earlier  termination  of  this  Lease,  without  any  liability  on  the  part  of 
Government  to  Lessee  or  any  Sublessee.  Under  any  sublease  made,  with  or  without  consent,  the 
Sublessee  shall  be  deemed  to  have  assumed  all  of  the  obligations  of  Lessee  under  this  Lease, 
e.Kcept  that  the  Sublessee  shall  not  be  required  to  assume  any  obligation  of  Lessee  which  is  not 
set  forth  in  a sublease  approved  by  the  Government  under  Paragraph  5.1.1  above.  No  sublease 
shall  relieve  Lessee  of  any  of  its  obligations  hereunder. 

5.3  Upon  its  execution,  a copy  of  the  sublease  shall  immediately  be  furnished  to  the 
Navy  Local  Representative.  Should  a conflict  arise  between  the  provisions  of  this  Lease  and  a 
provision  of  the  sublease,  the  provisions  of  this  Lease  shall  take  precedence.  Any  sublease  shall 
not  be  taken  or  construed  to  diminish  or  enlarge  any  of  the  rights  or  obligations  of  either  of  the 
parties  under  this  Lease. 

5.4  The  Government  shall  give  the  Sublessee  the  same  ability  to  cure  any  default  as  has 
been  provided  to  the  Lessee  and  will  accept  such  cure  from  the  Sublessee  within  the  same  period 
of  time  as  is  permitted  the  Lessee. 

6.  JOI.NT  INSPECTION  & INVENTORY  REPORT: 

6. 1 Joint  Inspection.  Representatives  of  the  Lessee  and  Government  shall  conduct  a joint 
inspection  of  all  portions  of  the  Leased  Premises  to  be  (1)  beneficially  used  or  occupied  by  the 
Lessee;  (2)  assigned  by  the  Lessee  to  another;  or  (3)  subleased  by  Lessee  to  another  for  any 
purpose.  Such  inspections  shall  be  completed  before  any  such  use  begins  and  may  include  a 
representative  of  the  Sublessee  if  appropriate.  Based  on  the  joint  inspection,  a complete 
inventor)’  of  Government  property  located  on  the  Leased  Premises  and  a report  of  the  condition 
of  the  Leased  Premises,  including  the  condition  of  improvements,  appurtenances  and  personal  , 
property  thereon,  has  been  prepared  and  is  attached  to  this  Lease  as  Exhibit  C. 
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6.2  No  Warranty  by  Government.  All  facilities  and  property  delivered  to  the  Lessee 
shall  be  delivered  "as  is,  where  is,"  and,  as  such,  the  Government  makes  no  warranty  as  to  such 
facilities  and  property  either  as  to  their  usability  generally  or  as  to  their  fitness  for  any  particular 
purpose.  As  provided  in  Paragraph  12  of  this  Lease,  Lessee  shall,  at  no  expense  to  Government, 
maintain  those  portions  of  the  Leased  Premises  which  Lessee  uses  or  subleases,  and  will  from 
time  to  time  make  or  cause  to  be  made  all  necessary  and  proper  repairs,  replacements,  and 
renewals  which  shall  thereupon  become  part  of  the  Leased  Premises.  During  the  tenn  of  this 
Lease,  Government  shall  have  no  responsibility,  financial  or  otherwise,  except  as  otherwise 
described  herein  with  respect  to  protection  and  maintenance  of  the  Leased  Premises. 

6.3  In  accordance  with  32  CFR  § 1 75(h),  governing  the  disposition  of  personal  property  at 
closing  military  bases.  Personal  Property  shall  be  identified  throughout  the  Installation  for  use  in 
connection  with  redevelopment  of  the  Installation.  At  no  expense  to  Government,  and  only  with 
Government  approval,  Personal  Property  may  be  relocated  from  other  buildings  to  the  Leased 
Premises  in  order  to  facilitate  redevelopment,  including  exclusive  use  thereof  by  the  Sublessee 
during  the  Term  of  this  Lease.  Each  inventory,  upon  completion,  shall  be  identified  by  building  or 
facility  number,  and  signed  and  dated  by  both  parties  to  this  Lease  and  attached  to  this  Lease  as  part 
of  the  Joint  Inspection  Report  attached  hereto  as  Exhibit  C. 

^7.  ENVIRONMENTAL  BASELINE  SURVEY  AND  FINDINGS  OF  SUITABILITY 
TO  LEASE: 


An  Environmental  Baseline  Survey  for  Lease  (EBSL)  and  a Finding  of  Suitability  to  Lease 
(FOSL)  are  attached  to  this  Lease  as  Exhibit  D and  made  part  of  this  Lease.  The  EBSL  sets  forth 
the  existing  environmental  conditions  of  the  Leased  Premises  as  represented  by  the  baseline 
survey  which  has  been  conducted  by  Government.  The  FOSL  sets  forth  the  basis  for  the 
Government’s  determination  that  Leased  Premises  are  suitable  for  leasing.  Lessee  is  hereby 
made  aware  of  the  information  contained  in  the  FOSL  attached  hereto  as  Exhibit  D and  shall 
comply  with  applicable  restrictions  set  forth  therein. 

8.  ALTERATIONS: 

8. 1 Lessee  shall  not  construct,  make  or  permit  its  Sublessees  to  construct  or  make  any 
substantial  alterations,  additions,  excavations,  improvements  to,  installations  upon  or  otherwise 
modify  or  alter  the  Leased  Premises  in  any  way,  including  those  which  may  adversely  affect  the 
remediation  of  hazardous  materials  on  the  Installation  (together,  ‘'Alterations")  without  the  prior 
written  consent  of  Government.  Such  consent  may  not  be  unreasonably  withheld  or  delayed. 

8.2  Upon  termination  of  this  Lease,  as  directed  by  Government,  Lessee  shall,  at  the 
option  of  the  Government  either; 
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8.2.1  Promptly  remove  all  alterations,  additions,  betterments  and  improvements 
made  or  installed  and  restore  the  Leased  Premises  to  the  same  or  as  good  condition  as  e.xisted  on 
the  date  of  entry  under  this  Lease,  reasonable  wear  and  tear  and  acts  of  God  e.xcepted;  or 

8.2.2  Abandon  such  additions  or  alterations  in  place,  at  which  time  title  to  such 
alterations,  improvements  and  additions  shall  vest  in  Government. 

8.2.3  In  either  event  all  personal  property  and  trade  fi.xtures  of  Lessee  or  any 
third  person  may  be  removed  from  the  Leased  Premises  and  Lessee  shall  repair  any  damage  to 
the  Leased  Premises  resulting  from  such  removal. 

9.  ACCESS  BY  GOVERNMENT; 

In  addition  to  access  required  under  Paragraph  13,  at  all  reasonable  times  throughout  the  term  of 
this  Lease,  Government  shall  be  allowed  reasonable  access  to  the  Leased  Premises  for  any 
purpose.  Government  will  give  Lessee  or  any  Sublessee  at  least  twenty-four  (24)  hour  prior 
notice  of  its  intention  to  enter  the  Leased  Premises,  unless  it  determines  the  entry  is  immediately 
required  for  safety,  environmental,  operations  or  security  purposes.  Lessee  shall  have  no  claim 
on  account  of  any  entries  against  Government  or  any  officer,  agent,  employee,  contractor  or 
subcontractor  of  Government.  All  keys  to  the  buildings  and  facilities  occupied  by  Lessee  or  any 
Sublessee  shall  be  made  available  to  Government  upon  request.  The  Government  agrees  to  not 
unreasonably  disturb  tenants  of  Sublessee  in  possession  of  portions  of  the  Leased  Premises  in  the 
Government’s  exercise  of  its  right  of  access  to  the  Leased  Premises  under  the  Lease. 

10.  UTILITIES  AND  SERVICES: 

Procurement  of  utilities  (i.e.,  electricity,  water,  gas,  sewer,  telephone  and  trash  removal)  will  be 
the  responsibility  of  Lessee.  Lessee  agrees  to  obtain  needed  utility  services  from  any  private  or 
municipal  supplier  who  should,  during  the  term  of  Lease,  become  able  to  deliver  such  services  to 
Leased  Premises.  In  the  event  that  Government  shall  furnish  Lessee  with  any  utilities  or  serv  ices 
maintained  by  Government  which  Lessee  may  require  in  connection  with  its  use  of  Leased 
Premises,  Lessee  shall  pay  Government  the  cost  incurred  in  providing  such  utilities  or  services  in 
the  amounts  set  forth  in  Exhibit  E attached  hereto,  which  rates  shall  be  determined  by 
Government  and  Lessee  in  accordance  with  applicable  laws  and  regulations.  In  the  event  that 
Government  provided  utility  services  shall  be  made  available  to  Lessee,  Lessee,  at  no  cost  to 
Government,  shall  install  metering  devices  for  utilities  serving  the  Leased  Premises  prior  to 
delivery  of  utility  services  by  the  Government.  The  volume  of  Government  provided  utilities 
used  by  Lessee  shall  be  determined  by  such  metering  devices.  It  is  expressly  agreed  and 
understood  that  Government  in  no  way  warrants  the  continued  availability,  maintenance  or 
adequacy  of  any  utilities  or  services  furnished  to  Lessee. 
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I 

11.  NON-INTERFERENCE  WITH  GOVERNMENT  OPERATIONS: 

Lessee  shall  not  conduct  operations  nor  make  any  alterations  that  would  interfere  with  or 
otherwise  restrict  operations,  environmental  clean-up  or  restoration  actions  by  Navy, 
Environmental  Protection  Agency  (EPA),  applicable  state  equivalent,  or  their  contractors. 
Environmental  clean-up,  restoration  or  testing  activities  by  these  parties  shall  take  priority  over 
Lessee’s  use  of  Leased  Premises  in  the  event  of  any  conflict.  However,  Government  and  Lessee 
agree  to  coordinate  to  minimize  potential  conflicts  between  necessary  remediation  of 
environmental  contamination,  including  investigation  and  remedial  actions,  and  Lessee’s  and  any 
Sublessee's  use  of  Leased  Premises. 

12.  PROTECTION  AND  MAINTENANCE  SERVICES: 

12.1  Except  as  otherwise  specifically  provided  herein,  Lessee  shall  furnish  or  cause  to  be 
furnished  all  labor,  supervision,  materials,  supplies  and  equipment  necessar>'  to  the  operation, 
maintenance  and  repair  of  the  following  building  systems  and  appurtenances  located  in  or  on  the 
Leased  Premises:  structural  (including  roof),  fencing,  plumbing,  electrical,  healing  and  cooling 
systems;  exterior  utility  systems  (including  fire  hydrants  and  mains);  pavement  and  grounds 
maintenance  (including  grass  cutting,  shrub  trimming  and  tree  removal);  pest  and  weed  control; 

^ecurity  and  fire  protection  within  Leased  Premises;  refuse  collection,  removal  and  disposal;  and 
^itilities  maintenance  necessary  for  the  protection  of  Leased  Premises.  Government  shall  not  be 
required  to  furnish  any  services  or  facilities  to  Lessee  or  to  make  any  repair,  restoration, 
replacement,  or  alteration  in  or  to  Leased  Premises.  Lessee  hereby  assumes  the  full  and  sole 
responsibility  for  the  protection,  maintenance  and  repair  of  Leased  Premises  set  forth  in  this 
paragraph.  For  specifics  as  to  such  protection  and  maintenance  required  to  be  provided  by 
Lessee  hereunder,  the  following  provisions  shall  apply; 

12.1.1  The  degree  of  maintenance  and  repair  services  to  be  furnished  by  Lessee 
hereunder  shall  be  that  which  is  sufficient  to  assure  weather  tightness,  structural  stability 
(excluding  any  seismic  retrofit  and/or  modification  to  foundations  resulting  from  extraordinary 
natural  occurrences  such  as  earthquakes,  floods  and  landslides),  protection  from  fire  hazards  or 
erosion,  and  elimination  of  safety  and  health  hazards  which  arise  during  the  term  of  the  Lease 
and  which  are  not  caused  by  the  actions  of  Government  or  its  employees,  contractors  or  agents, 
so  that  the  Leased  Premises  being  serviced  will  remain  in  the  condition  in  which  they  existed  at 
the  commencement  of  the  Lease  as  documented  in  the  Joint  Inspection  and  Inventory  Report 
prepared  pursuant  to  Paragraph  6,  ordinary  wear  and  tear  and  acts  of  God  excepted.  Prior  to  use 
and  occupancy.  Lessee  shall  correct  the  safety  and  health  hazards  described  on  Exhibit  F. 

12.2  During  term  of  this  Lease,  debris,  trash  and  other  useless  materials  placed  on  the 
Leased  Premises  during  the  term  of  this  Lease  shall  be  promptly  removed  from  the  Leased 

•Premises.  Upon  termination  or  expiration  of  this  Lease,  the  Leased  Premises  shall  be  left 
without  containers,  Lessee’s  equipment,  and  other  undesirable  materials  placed  on  the  Leased 
Premises  during  the  term  of  this  Lease  (except  by  Government)  and  in  as  clean  condition  as 
received  by  Lessee. 
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12.3  Lessee  shall  provide  or  cause  to  be  provided  all  security  services  necessary  to  assure 
security  and  safety  within  the  Leased  Premises.  Any  crimes  or  other  offenses,  including  traffic 
offenses  and  crimes  and  offenses  involving  damage  to  or  theft  of  Government  property,  shall  be 
reported  to  the  appropriate  authorities  for  their  investigation  and  disposition  and  to  Government 
as  property  owner. 

12.4  Lessee  shall  take  or  cause  to  be  taken,  all  reasonable  and  necessar>'  fire  protection 
precautions  at  the  Leased  Premises.  Such  precautions  may  include,  but  are  not  limited  to,  the 
maintenance  of  any  sprinkler  system  that  exists  on  the  effective  date  of  this  Lease  and/or  the 
provision  of  portable  fire  extinguishers  for  fire  protection  of  Leased  Premises. 

12.5  Lessee  is  responsible  for  the  repair  and  maintenance  of  all  interior  utility  systems 
and  those  exterior  utility  systems,  distribution  lines,  connections  and  equipment  which  solely 
support  the  Leased  Premises.  This  responsibility  extends  from  the  Leased  Premises  to  the  point 
of  connection  with  the  utility  system  which  serv'es  users  other  than  Lessee. 

12.6  Lessee  shall  ensure  only  trained  and  qualified  persons  are  utilized  in  performance  of 
the  maintenance  and  protection  services  specified  in  this  paragraph. 

13.  ENVIRONMENTAL  PROTECTION  PROVISIONS: 

13.1  Lessee,  Sublessees  and  contractors  shall  comply  with  all  applicable  Federal,  state 
and  local  laws,  regulations  and  standards  that  are  or  may  become  applicable  during  the  term  of 
this  Lease  to  Lessee’s  activities  on  the  Leased  Premises. 

13.2  Lessee  or  any  Sublessee  shall  be  solely  responsible  for  obtaining,  at  no  cost  to 
Government,  any  environmental  permits  required  for  its  operations  under  the  Lease,  independent 
of  any  existing  permits  held  by  the  Government.  Nothing  in  this  Lease  shall  require  Lessee  to 
become  a secondary'  discharger  or  co-permittee  on  any  existing  environmental  permit  held  by 
Government  relating  to  the  operation  of  the  Installation,  including,  without  limitation,  any 
environmental  permits  associated  with  the  operation  of  the  Installation’s  sewage  treatment  plant. 
Any  and  all  environmental  permits  required  for  any  of  Lessee’s  or  Sublessees’  operations  or 
activities  will  be  subject  to  prior  concurrence  of  the  Commanding  Officer,  Engineering  Field 
Activity  West,  Naval  Facilities  Engineering  Command.  Lessee  acknowledges  that  the 
Government  will  not  consent  to  being  named  a secondary  discharger  or  co-pemiittee  for  any 
operations  or  activities  of  the  Lessee  or  any  Sublessee  under  the  Lease.  In  the  event  the 
Government  is  named  as  a secondary  discharger  or  co-permittee  for  any  activity  or  operation  of 
the  Lessee  or  any  Sublessee,  Government  shall  have  the  right  to  take  reasonable  actions 
necessary  to  prevent,  suspend,  or  terminate  such  activity  or  operation,  including  terminating  this 
Lease,  w’ithout  liability  or  penalty. 
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13.3  Government’s  rights  under  this  Lease  specifically  include  the  right  for  Government 
officials  to  inspect  upon  reasonable  notice  the  Leased  Premises  for  compliance  with 
environmental,  safety  and  occupational  health  laws  and  regulations,  whether  or  not  Government 
is  responsible  for  enforcing  them.  Such  inspections  are  without  prejudice  to  the  right  of  duly 
constituted  enforcement  officials  to  make  such  inspections.  Government  will  give  Lessee  or 
Sublessee  twenty-four  (24)  hours  prior  notice  of  its  intention  to  enter  Leased  Premises  unless  it 
determines  the  entry  is  immediately  required  for  safety,  environmental,  operations  or  security 
purposes.  Lessee  shall  have  no  claim  on  account  of  any  entries  against  the  United  States  or  any 
officer,  agent,  employee,  contractor  or  subcontractor  thereof 

13.4  Government  and  its  officers,  agents,  employees,  contractors  and  subcontractors 
have  the  right,  upon  reasonable  notice  to  Lessee  and  any  Sublessee,  to  enter  upon  the  Leased 
Premises  for  the  purposes  enumerated  in  this  subparagraph: 

13.4.1  to  conduct  investigations  and  surveys,  including,  where  necessary, 
drilling,  soil  and  water  sampling,  testpitting,  testing  soil  borings  and  other  activities  related  to  the 
Installation  Restoration  Program  (IRP); 

13.4.2  to  inspect  field  activities  of  Government  and  its  contractors  and 
^subcontractors  in  implementing  the  IRP; 

13.4.3  to  conduct  any  test  or  survey  related  to  implementation  of  the  IRP  or 
envirorunental  conditions  at  Leased  Premises  or  verify  any  data  submitted  to  EPA  or  applicable 
state  equivalent  by  Government  relating  to  such  conditions; 

13.4.4  to  construct,  operate,  maintain  or  undertake  any  other  response  or  remedial 
action  as  required  or  necessary  under  the  IRP,  including  but  not  limited  to  monitoring  wells, 
pumping  wells  and  treatment  facilities. 

1 3.5  Lessee  agrees  to  comply  with  the  provisions  of  any  health  or  safety  plan  in  effect 
under  the  IRP  during  the  course  of  any  of  the  above  described  response  or  remedial  actions.  Any 
inspection,  survey,  investigation  or  other  response  or  remedial  action  will,  to  the  extent 
practicable,  be  coordinated  with  representatives  designated  by  Lessee  and  any  Sublessee.  Lessee 
and  Sublessee  shall  have  no  claim  on  account  of  such  entries  against  the  United  States  or  any 
officer,  agent,  employee,  contractor  or  subcontractor  thereof  In  addition,  Lessee  shall  comply 
with  all  applicable  Federal,  state  and  local  occupational  safety  and  health  regulations. 

13.6  Lessee  further  agrees  that  if  the  Leased  Premises  are  subject  to  ongoing 
environmental  remediation  by  Government,  during  such  period.  Lessee  shall  provide  to  EPA  and 
applicable  state  equivalent  by  certified  mail  a copy  of  any  sublease  of  the  Leased  Premises 
within  fourteen  (14)  calendar  days  after  the  effective  date  of  such  sublease.  Lessee  may  delete 

Pthe  financial  terms  and  any  other  proprietary  information  from  the  copy  of  any  agreement  of 
assignment  or  sublease  furnished  pursuant  to  this  condition. 
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13.7  Lessee  shall  strictly  comply  with  the  hazardous  waste  permit  requirements  under  the 
Resource  Conservation  and  Recovery  Act  or  its  applicable  state  equivalent.  Except  as 
specifically  authorized  by  Government  in  wTiting,  Lessee  must  provide  at  its  own  expense  such 
hazardous  waste  management  facilities  as  required  by  its  use  of  the  Leased  Premises,  complying 
with  all  laws  and  regulations.  Government  hazardous  waste  management  facilities  will  not  be 
available  to  Lessee.  Any  violation  of  the  requirements  of  this  condition  shall  be  deemed  a 
material  breach  of  this  Lease. 

13.8  DOD  component  accumulation  points  for  hazardous  and  other  waste  will  not  be 
used  by  Lessee  or  any  Sublessee.  Neither  will  Lessee  or  Sublessee  permit  its  hazardous  wastes 
to  be  commingled  with  hazardous  waste  of  DOD  Component. 

13.9  Before  beginning  operations  on  the  Leased  Premises,  Lessee  shall  have  a 
Government-approved  plan  for  responding  to  hazardous  waste,  fuel  and  other  chemical  spills. 
Such  plan  shall  be  independent  of  the  Installation  plan  and,  except  for  initial  fire  response  and/or 
spill  containment,  shall  not  rely  on  the  use  of  Installation  personnel  or  equipment.  Should 
Government  provide  to  the  Leased  Premises  any  personnel  or  equipment  whether  for  initial  fire 
response  and/or  spill  containment,  or  otherwise  on  request  of  Lessee,  or  because  Lessee  was  not, 
in  the  reasonable  opinion  of  Government,  conducting  timely  cleanup  actions,  Lessee  agrees  to 
reimburse  Government  for  its  reasonable  and  actual  costs  in  association  with  such  response  or 
cleanup  upon  receipt  of  an  invoice  for  such  costs. 

13.10  Lessee  shall  not  conduct  or  permit  its  Sublessees  to  conduct  any  subsurface 
excavation,  digging,  drilling  or  other  disturbance  of  the  surface  without  the  prior  written 
approval  of  Government,  which  consent  shall  not  be  unreasonably  w'ithheld  or  delayed;  provided 
however,  that  such  prior  written  approval  shall  not  be  required  for  activities  consistent  with 
residential  use  of  the  Leased  Premises,  including  without  limitation,  routine  landscaping, 
gardening,  and  the  like. 

13.11  To  the  extent  required  by  law  and  regulation,  Government  shall  abate,  remove  or 
otherwise  remedy  all  friable,  accessible  and  damaged  asbestos  containing  material  (ACM),  lead 
based  paint  (LBP)  and  polychlorinated  biphenyls  (PCBs)  from  Leased  Premises.  The  presence 
of  known  ACM,  LBP  or  PCBs  shall  be  fully  identified  in  an  Environmental  Baseline  Survey 
(EBS)  and/or  Supplemental  Environmental  Baseline  Survey  (SEBS),  attached  as  an  Exhibit. 

13.11.1  Except  as  provided  in  Paragraph  1 3. 1 1 .2,  and  except  to  the  extent 
required  by  law  and  regulation.  Government  is  not  responsible  for  any  removal  or  containment  of 
asbestos  containing  materials  (ACM).  If  Lessee  intends  to  make  any  improvements  or  repairs 
that  require  the  removal  of  asbestos,  an  appropriate  asbestos  disposal  plan  must  be  incorporated 
into  the  plans  and  specifications  and  submitted  to  Government.  The  asbestos  disposal  plan  will 
identify  the  proposed  disposal  site  for  the  asbestos,  or  in  the  event  the  site  has  not  been 
identified,  will  provide  for  disposal  at  a licensed  facility  authorized  to  receive  it. 
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1 3. 1 1 .2  Without  limiting  or  derogating  from  the  Government’s  responsibility  set 
forth  in  Paragraph  13.11  above,  Government  shall  be  responsible  for  the  removal  or  containment 
of  the  ACM  identified  as  requiring  abatement  shown  on  Exhibit  G attached  hereto  as  damaged  or 
deteriorated  ACM.  Government  agrees  to  abate  these  listed  items  of  damaged  or  deteriorated 
ACM.  Government  may  choose  the  most  economical  means  of  abating  any  damaged  or 
deteriorated  ACM,  which  may  include  removal,  repair  or  containment  (encapsulation),  or  a 
combination  of  removal,  repair  and  containment.  The  forgoing  obligation  of  Government  does 
not  apply  to  any  ACM  other  than  that  identified  in  Exhibit  G and  ACMs  for  which  the 
Government  has  obligations  under  Paragraph  13.11  above.  Notwithstanding  Paragraph  13.11.1 
above,  in  an  emergency.  Lessee  will  notify  Government  as  soon  as  practicable  of  its  emergency 
ACM  responses.  Lessee  shall  be  responsible  for  monitoring  the  condition  of  existing  ACM  on 
Leased  Premises  for  deterioration  or  damaged  and  accomplishing  repairs  or  abatement  pursuant 
to  the  applicable  conditions  of  this  Lease. 

13.12  Subject  to  the  Government’s  indemnity  in  Paragraph  13.13,  Lessee  shall 
indemnify  and  hold  harmless  Government  from  any  costs,  expenses,  liabilities,  fines  or  penalties 
resulting  from  discharges,  emissions,  spills,  storage  or  disposal  arising  from  Lessee’s  occupancy, 
use  or  operations,  or  any  other  action  by  Lessee  or  any  Sublessee  during  the  term  of  this  Lease 
giving  rise  to  Government  liability  under  Federal,  state  or  local  enviromnental  laws.  Lessee’s 
obligations  hereunder  shall  apply  whenever  Government  incurs  costs  or  liabilities  as  a result  of 

lessee’s  activities  or  activities  of  any  Sublessee  as  provided  hereunder.  However,  this  indemnity 
does  not  extend  to  those  damages  which  are  due  to  the  fault  or  negligence  of  Government  or  its 
contractors,  to  any  suit,  claim,  demand  or  action,  liability,  judgment,  cost  or  other  fee  for  which 
the  Government  has  agreed  to  provide  indemnification  pursuant  to  Paragraph  13.13.  This 
provision  shall  survive  the  expiration  or  termination  of  this  Lease. 

13.13  Pursuant  to  Section  330  of  P.L.  1 02-484,  as  amended,  and  subject  to  the  provisions 
of  this  Paragraph  13.13  of  the  Lease,  Government  shall  hold  harmless,  defend  and  indemnify,  in 
full,  the  Treasure  Island  Development  Authority,  any  other  person  or  entity  that  acquires 
ownership  or  control  from  the  Government;  or  any  successor,  assignee,  transferee,  lender,  or 
Lessee  of  the  Leased  Premises  including  but  not  limited  to  the  John  Stewart  Company,  Sublessee 
of  the  Lessor  (the  ‘"Sublessee”)  (collectively  and  individually  ‘'lndemnitee(s)"),  from  and  against 
any  suit,  claim,  demand,  action,  liability,  judgment,  cost  orTee,  arising  out  of  any  claim  for 
personal  injury’  or  property  damage  (including  death,  illness,  loss  of  or  damage  to  property  or 
economic  loss)  that  results  from,  or  is  in  any  manner  predicated  upon,  the  release  or  threatened 
release  of  any  hazardous  substance,  pollutant,  contaminant,  petroleum  or  petroleum  derivative 
from  or  on  the  Leased  Premises,  as  a result  of  Department  of  Defense  activities  at  the  Leased 
Premises. 


13.13.1  In  any  case  in  which  Government  determines  that  it  may  be  required  to 
indemnify  an  Indemnitee(s)  for  any  suit,  claim,  demand,  action,  liability,  judgment,  cost  or  other 
^fee  arising  out  of  any  claim  for  personal  injury  or  property  damage.  Government  may  settle  or 
defend  on  behalf  of  that  Indemnitee(s),  the  claim  for  personal  injury  or  property  damage. 


06/10/99 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 


13.13.2  If  any  Indemnitee(s)  does  not  allow  Government  to  settle  or  defend  the 
claim,  such  Indemnitee(s)  will  not  be  afforded  indemnification  with  respect  to  that  claim. 

13.13.3  Government  will  not  indemnify  the  Indemnitee(s)  unless  such 

Indemnitee(s): 


13.13.3.1  Notifies  Government  in  WTiting  within  90  days  after  such  an 
indemnification  claim  accrues.  If  Indemnitee(s)  is  served  with  a complaint  or  written  notice  of  a 
claim  by  Federal,  State  or  local  regulators,  Indemnitee(s)  will  provide  Government  with  a copy 
of  such  document  no  later  than  1 5 days  following  service  of  the  complaint.  A claim  for 
indemnification  accrues  when  the  Indemnitee(s)  receives  written  notice  of  any  suit,  claim, 
demand,  action,  liability,  judgment,  cost  or  other  fee,  which  relates  to  personal  injury  or  property 
damage,  that  the  Indemnitee(s)  knows  or  may  be  deemed  reasonably  to  have  known,  may  have 
been  caused  or  contributed  to  by  Department  of  Defense  activities.  Indemnitee(s)  right  to 
indemnification  shall  not  expire  due  to  late  notice  unless  Government’s  ability  to  defend  or  to 
settle  is  materially  and  adversely  affected; 

13.13.3.2  Furnishes  Government  copies  of  pertinent  papers  the 
Indemnitee(s)  receives;  and 

13.13.3.3  Furnishes,  to  the  extent  it  is  in  the  possession  or  control  of 
Indemnitee(s),  evidence  or  proof  of  any  claim,  loss,  or  damage  covered  by  Paragraph  13.13;  and 

13.13.3.4  Provides,  upon  request  of  Government,  reasonable  access  to  the 
records  and  personnel  of  the  Indemnitee(s)  for  purposes  of  defending  or  settling  the  claim  or 
claims. 


13.13.4  Government  will  not  indemnify  an  Indemnitee(s)  to  the  extent  such 
Indemnitee(s)  caused  or  contributed  to  any  release  or  threatened  release  of  any  hazardous 
substance,  pollutant,  contaminant,  petroleum  or  petroleum  derivative  from  or  on  the  Leased 
Premises.  Government  is  entitled  to  contribution  from  Indemnitee(s)  to  the  extent  Government 
shows  that  such  Indemnitee(s)  caused  or  contributed  to  any  release.  However,  the  availability  of 
contribution  shall  not  affect  the  requirement  of  Government  to  defend  an  Indemnitee(s),  unless 
such  Indemnitee(s)  is  solely  responsible  for  the  release  or  threatened  release  giving  rise  to  the 
claim  for  the  indemnity,  in  which  case  the  Government’s  duty  to  defend  will  not  exist  as  to  that 
claim. 


13.14  Pursuant  to  Section  42  USC  Section  9620(h)(3)  of  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act  (CERCLA),  as  amended,  and  the 
CERCLA  lead  agent  authority  of  the  Department  of  Defense  created  by  42  USC  Section  9604 
and  Section  9615  of  CERCLA,  Section  2.d.  of  Executive  Order  12580  (52  FR  2923;  January'  29, 
1987),  and  the  National  Contingency  Plan  (40  CFR  Section  300.5),  and  subject  to  the 
Environmental  Protection  provisions  of  this  Lease,  Government,  in  consultation  w ith  U.S.  EPA, 
has  detemiined  that  the  Leased  Premises  are  suitable  for  lease,  that  the  uses  contemplated  for  the 
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lease  of  the  Leased  Premises  are  consistent  with  protection  of  human  health  and  the  environment, 
and  that  there  are  adequate  assurances  that  Government  will  take  all  response  actions  necessary 
to  protect  human  health  and  the  environment  that  have  not  been  taken  as  of  the  date  of  this 
Lease. 


Further,  Government  herein  provides  assurances  that,  in  accordance  with  and  to  the 
extent  required  at  the  Leased  Premises  by  applicable  Federal,  State  and  local  laws,  Government 
will  timely: 

" 13.14.1  assess,  inspect,  investigate,  study  and  remove  or  remediate,  as 

appropriate,  the  release  or  threatened  release  of  a hazardous  substance,  pollutant  or  contaminant, 
from,  on  or  under  the  Leased  Premises;  and 

13.14.2  settle  or  defend  any  claim,  demand,  or  order  made  by  Federal,  State  or 
local  regulators  or  third  parties  in  connection  with  any  release  or  threatened  release  of  a 
hazardous  substance,  pollutant  or  contaminant,  from,  on  the  Leased  Premises. 

13.15  The  Lessee  and  any  Sublessee(s)  shall: 

13.15.1  Notify  Government  in  writing  within  90  days  after  learning  of  any 
^previously  unidentified  condition  at  the  Leased  Premises  that  suggests  a response  action  is 

necessary,  or,  within  90  days  after  receiving  notice  of  a claim  by  Federal,  State  or  local 
regulators,  or  other  third  parties,  of  the  existence  of  any  condition  at  the  Leased  Premises  that 
suggests  a response  action  is  necessary.  If  Lessee  or  any  Sublessee  is  served  with  a complaint  or 
written  notice  of  a claim  by  Federal,  State  or  local  regulators,  the  served  party  shall  provide 
Government  with  a copy  of  such  document  not  later  than  1 5 days  following  service  of  such 
document; 

1 3. 1 5.2  Furnish  Government  copies  of  pertinent  papers  the  Lessee  and  any 
Sublessee(s)  receives;  and 

13.15.3  Provide,  upon  request  of  Government,  reasonable  access  to  the  records 
and  personnel  of  the  Lessee  and  any  Sublessee(s)  for  purposes  of  defending  or  resolving  the  need 
for  additional  response  action. 

13.16  For  purposes  of  42  USC  Section  9620(h)(3),  the  Lessee’s  and  any  Sublessee(s)’s 
status  as  an  operator  during  the  lease  term  will  not  make  it  a potentially  responsible  party  or 
relieve  Government  of  its  obligations  under  Paragraph  13.14  and  42  USC  Section  9620(h). 

13.17  In  accordance  with  and  to  the  extent  required  by  applicable  Federal,  State  and  local 
laws.  Government  will  timely: 
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1 3. 1 7. 1 access,  inspect,  investigate,  study  and  remove  or  remediate,  as 
appropriate,  the  release  or  threatened  release  of  petroleum  or  a petroleum  derivative,  from  or  on 
the  Leased  Premises,  caused  by  Department  of  Defense  activities  at  the  Leased  Premises;  and 

13.17.2  settle  or  defend  any  claim,  demand,  or  order  made  by  Federal,  State  or 
local  regulators  or  third  parties  in  connection  with  a release  or  threatened  release  of  petroleum  or 
a petroleum  derivative,  from  or  on  the  Leased  Premises,  caused  by  Department  of  Defense 
activities  at  the  Leased  Premises. 

13.'18  The  Lessee  and  any  Sublessee(s),  upon  learning  of  any  previously  unidentified 
release  or  threatened  release  of  petroleum  or  a petroleum  derivative  from  or  on  the  Leased 
Premises,  that  may  have  been  caused  by  Department  of  Defense  activities  at  the  Leased 
Premises,  will  notify  Government  by  following  the  notification  procedures  set  forth  in  Paragraph 
13.15  above. 

13.19  For  the  purpose  of  the  provisions  of  Paragraphs  13.13  through  13.18,  the  following 
terms  have  the  meanings  indicated  below: 

1 3. 1 9. 1 ‘"release”,  “threatened  release”,  ‘‘hazardous  substance”,  “pollutant”, 
“contaminant”,  “removal”,  “remedial  action”,  and  “response”  have  the  meanings  given  such 
terms  under  CERCLA  and  U.  S.  EPA  regulations  implementing  CERCLA. 

13.19.2  “Department  of  Defense  activities”  means  the  Department  of  Defense’s: 
construction,  installation,  placement,  operation,  maintenance,  misuse,  abandonment  or  failure  to 
maintain  the  buildings  and  equipment  and  land  at  the  Leased  Premises;  or  failure  to  satisfy  any 
otherwise  legally  applicable  obligation  to  investigate  or  remediate  any  environmental  conditions 
existing  at  the  Leased  Premises.  “Department  of  Defense  activities”  does  not  mean  the  release  or 
threatened  release  of  a hazardous  substance,  pollutant,  contaminant,  petroleum  or  a petroleum 
derivative,  to  the  extent  that  Government  shows  that  the  release  or  threatened  release  is  caused  or 
contributed  to  by  the  Indemnitee(s). 

13.19.3  “Action... arising  out  of  any  claim  for...  property  damage”  includes,  but 
is  not  limited  to,  any  judicial,  administrative  or  private  cost  recovery  proceeding  brought  against 
an  Indemnitee(s)  (i)  for  response  costs  arising  under  CERCLA,  (ii)  for  costs  incurred  to  enjoin  or 
abate  the  presence  of  migration  of  contamination  from  or  on  the  Leased  Premises  Resource, 
Conservation  and  Recovery  Act  (“RCRA”),  or  (iii)  for  costs  incurred  to  comply  with  the 
requirements  of  similar  Federal  or  State  laws  and  regulations  (or  the  laws  of  any  political 
subdivision  of  the  state)  which  arise  from  the  environmental  conditions  at  the  Leased  Premises. 

13.19.4  “Environmental  condition(s)”  means  any  hazardous  substance,  pollutant 
or  contaminant,  including  hazardous  waste  or  hazardous  constituent,  petroleum  or  petroleum 
derivative  disposed  of,  released  or  existing  in  environmental  media  such  as  soil,  subsurface  soil, 
air,  groundwater,  surface  water  or  subsurface  geological  formations  at  levels  above  background. 
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13.20  Nothing  in  these  provisions  shall  diminish  or  waive  any  rights  which  parties  might 
otherwise  have  under  common  law  or  any  Federal  or  State  law  or  regulation,  with  the  exception 
of  Paragraph  13.13  of  this  Lease  including  applicable  references  in  Paragraph  13.19,  which  shall 
be  deemed  to  fully  set  forth  the  parties’,  including  the  Sublessee(s’),  statutory’  rights  under 
Section  330  of  P.L.  102-484,  and  Paragraph  13.14  of  this  Lease  including  applicable  references 
in  Paragraph  13.19,  which  shall  be  deemed  to  fully  set  forth  the  parties’  including  any 
Sublessee(s)’s,  statutory  rights  under  42  USC  Section  9620(h)(3);  provided  that  nothing  in  this 
Lease  shall  limit  the  right,  if  any,  that  an  Indemnitee,  Lessee  or  Sublessee  may  have  to  enforce, 
in  a federal  district  court  proceeding,  statutory  rights  under  Section  330  of  P.L.  102-484  and  42 
USC  Section  9620(h)(3). 

13.21  Any  Indemnitee  may  implement  or  enforce  the  terms  of  Paragraphs  13.13  and 
13.14  of  this  Lease  in  its  own  right  at  its  own  discretion  without  obtaining  permission  from  or 
joining  any  of  the  other  Indemnitee(s). 

13.22  The  provisions  of  Paragraphs  13.13  and  13.14  of  this  Lease  shall  survive 
expiration  or  termination  of  the  Lease  only  to  the  extent  a claim  is  made  during  or  after  the  lease 
period  by  an  Indemnitee(s)  or  by  the  Lessee  or  Sublessee(s)  under  the  terms  of  this  Paragraph  13. 

1 3.23  Prior  to  taking  any  action  or  reaching  any  final  settlement  under  Paragraphs  13.13 
%or  13.14  of  this  Lease  that  could  adversely  impact  Lessee’s  or  Sublessee(s)’s  use  of  the  Leased 

Premises,  Government  shall  consult  with  Lessee  and  Sublessee(s)  to  minimize  any  such  impact. 

13.24  Nothing  in  Paragraphs  13.13  or  13.14  of  this  Lease  creates  rights  of  any  kind  in 
any  person  or  entity  other  than:  (i)  the  Government  and  (ii)  Indemnitees,  Lessee  and  Sublessees. 

14.  TERMINATION: 

14.1  Government  shall  have  the  right  to  terminate  this  Lease,  in  whole  or  in  part,  without 
liability,  upon  thirty  (30)  calendar  days  written  notice: 

14. 1 . 1 If,  at  any  time  after  January  1 , 2003,  continued  use  of  the  Leased  Premises 
by  Lessee  under  this  Lease  is  inconsistent  with  the  final  decision  on  disposal  of  the  Leased 
Premises  documented  in  a Record  of  Decision  under  the  National  Environmental  Policy  Act;  or 

14. 1 .2  In  the  event  of  a national  emergency  as  declared  by  the  President  or  the 
Congress  of  the  United  States  and  Government  makes  a determination  that  such  national 
emergency  requires  termination  of  this  Lease;  or 

14.1.3  If,  at  any  time  after  January  I,  2003,  (a)  Government  has  complied  with  all 
applicable  legal  requirements  to  convey  fee  title  to  the  Premises,  (b)  Government  has  satisfied  in 

Ipull  all  of  its  obligations  under  this  Lease,  (c)  Government  tenders  to  Lessee  a conveyance  of  fee 
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owTiership  of  the  Premises  after  negotiating  in  good  faith  with  respect  to  establishing  reasonable 
terms,  conditions  of,  and  consideration  for  such  conveyance,  and  (d)  Lessee  fails  to  accept  such 
conveyance  within  one  hundred  eighty  (180)  calendar  days  of  written  notice  of  such  tender;  or 

14. 1 .4  In  the  event  of  a breach  by  Lessee  of  any  of  the  terms  and  conditions 
hereof  In  the  event  of  a breach  involving  the  performance  of  any  obligation.  Lessee  shall  be 
afforded  thirty  (30)  calendar  days  from  the  receipt  of  Government’s  written  notice  of  intent  to 
terminate  to  complete  performance  of  the  obligation  or  otherwise  cure  the  subject  breach  and 
avoid  termination  of  this  Lease,  unless  Government  determines  that  a shorter  period  is  required 
for  safety, 'environmental,  operations  or  security  purposes.  In  the  event  that  Government  shall 
elect  to  terminate  this  Lease  on  account  of  the  breach  by  Lessee  of  any  of  the  terms  and 
conditions,  Government  shall  be  entitled  to  recover  and  Lessee  shall  pay  to  Government: 

14.1.4(a)  The  costs  incurred  in  resuming  possession  of  the  Leased 

Premises. 


14.1 .4(b)  The  costs  incurred  in  performing  any  obligation  on  the  part  of 
the  Lessee  to  be  performed  hereunder,  but  only  after  notice  to  Lessee  and  the  expiration  of  all 
applicable  cure  periods. 

14.1.4(c)  An  amount  equal  to  the  aggregate  of  any  maintenance 
obligations  and  charges  assumed  hereunder  and  not  paid  or  satisfied,  which  amounts  shall  be  due 
and  payable  at  the  time  when  such  obligations  and  charges  would  have  accrued  or  become  due 
and  payable  under  this  Lease. 

14.2  Lessee  shall  have  the  right  to  terminate  this  Lease  upon  thirty  (30)  calendar  days 
written  notice  to  Government  in  the  event  of  breach  by  Government  of  any  of  the  terms  and 
conditions  hereof  In  the  event  of  a breach  involving  the  performance  of  any  obligation. 
Government  shall  be  afforded  thirty  (30)  calendar  days  from  the  receipt  of  Lessee's  notice  of 
intent  to  terminate  to  complete  performance  of  the  obligation  or  otherwise  cure  the  subject 
breach  and  avoid  termination  of  this  Lease.  Lessee  shall  also  have  the  right  to  terminate  this 
Lease  in  the  event  of  damage  to  or  destruction  of  all  of  the  improvements  on  Leased  Premises  or 
such  a substantial  portion  thereof  as  to  render  Leased  Prerhises  incapable  or  impracticable  of  use 
for  the  purposes  for  which  it  is  leased  hereunder,  provided: 

14.2. 1 Government  either  has  not  authorized  or  directed  the  repair,  rebuilding  or 
replacement  of  the  improvements  or  has  made  no  provision  for  payment  for  such  repair, 
rebuilding  or  replacement  by  application  of  insurance  proceeds  or  otherwise;  and 

14.2.2  That  such  damage  or  destruction  was  not  occasioned  by  the  fault  or 
negligence  of  Lessee  or  any  of  its  officers,  agents,  servants,  employees,  subtenants,  licensees  or 
invitees,  or  by  any  failure  or  refusal  on  the  part  of  Lessee  to  fully  perform  its  obligations  under 
this  Lease. 
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14.2.3  If  Government  requires  Lessee  or  any  Sublessee  to  vacate  all  or  a 
substantial  portion  of  Leased  Premises  pursuant  to  any  provision  of  this  Lease  for  a period  in 
excess  of  thirty  (30)  calendar  days,  Lessee  may  terminate  this  Lease  by  written  notice  to 
Government  given  at  any  time  while  Lessee  shall  continue  to  be  denied  use  of  all  or  a substantial 
portion  of  Leased  Premises.  Lessee  shall  thereafter  surrender  possession  of  Leased  Premises 
within  fifteen  (15)  calendar  days  of  such  notice. 

14.3  If  (i)  this  Lease  is  terminated  pursuant  to  Paragraph  14.1.2,  and  (ii)  at  the  time  of 
termination  there  remains  in  effect  a sublease  of  the  Leased  Premises  which  has  been  approved 
by  the  Government,  then  the  Lessee  and  the  Sublessee  shall  have  the  right  to  re-enter  the  Leased 
Premises  if  and  when  the  reason  for  such  termination  ends  upon  the  terms  and  conditions  of  this 
Lease  and  any  approved  sublease  (except,  however,  the  term  of  the  Lease  and  sublease  shall  be 
extended  by  the  time  during  which  the  Lease  and  sublease  had  been  terminated). 

15.  ENVIRONMENTAL  CONTAMINATION: 

In  the  event  environmental  contamination  is  discovered  on  the  Leased  Premises  which  creates,  in 
Government’s  determination,  an  imminent  and  substantial  endangerment  to  human  health  or  the 
environment  which  necessitates  evacuation  of  the  Leased  Premises,  and  notwithstanding  any 
^other  termination  rights  and  procedures  contained  in  this  Lease,  Lessee  shall  vacate  or  require 
^ny  Sublessee  to  vacate  Leased  Premises  immediately  upon  notice  from  Government  of  the 
existence  of  such  a condition.  Exercise  of  this  right  by  Government  shall  be  without  liability, 
except  that  Lessee  shall  not  be  responsible  for  the  payment  of  consideration,  the  amount  of 
deduction  to  be  determined  on  a daily  pro-rata  basis,  during  the  period  Leased  Premises  is 
vacated,  and  Lessee  shall  have  the  right  to  terminate  this  Lease  if,  as  provided  in  Paragraph  14.3 
above.  Lessee  or  any  Sublessee  is  deprived  of  the  beneficial  use  and  occupancy  of  the  Leased 
Premises  for  a period  in  excess  of  thirty  (30)  days.  Government’s  exercise  of  this  right  herein  to 
order  the  Leased  Premises  immediately  vacated  does  not  alone  constitute  a termination  of  the 
Lease,  but  such  right  may  be  exercised  in  conjunction  with  any  other  termination  rights  provided 
in  this  Lease  or  by  law. 

16.  NON-ENVIRONMENTAL  INDEMNIFICATION  BY  LESSEE: 

The  Lessee  shall  hold  harmless,  indemnify,  and  defend  the  Government  from  and  against  any 
suit,  claim,  demand  or  action,  liability,  judgment,  cost  or  other  fee  arising  out  of  any  claim  for 
injury  or  damage  that  results  from,  or  is  any  manner  predicated  upon  activities  of  the  Lessee  on 
the  Leased  Property  during  the  term  of  the  Lease.  This  indemnification  applies  to  any  fines, 
claims,  demands  and  causes  of  action  of  every  nature  whatsoever  which  may  be  made  upon, 
sustained  or  incurred  by  Government  by  reasons  of  any  breach,  violation,  omission  or  non- 
performance of  any  term,  covenant  or  condition  hereof  on  the  part  of  Lessee  or  the  employees, 

t agents,  servants,  guests,  invitees  and  Sublessees  of  Lessee.  This  indemnification  also  applies  to 
blaims  arising  out  of  the  furnishing  of  any  utilities  or  services  by  Government  or  any  interruption 
therein  or  failure  thereof,  whether  or  not  the  same  shall  be  occasioned  by  the  negligence  or  lack 
of  diligence  of  Lessee,  its  officers,  agents,  servants,  employees  or  Sublessees.  However,  this 
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indemnity  does  not  extend  to  those  damages  which  are  due  to  the  fault  or  negligence  of 
Government  or  its  contractors,  or  to  any  matters  covered  in  Paragraph  13,  including:  (i)  any 
matters  covered  in  the  Government’s  indemnity  in  Paragraph  13.13;  (ii)  any  suit,  claim,  demand 
or  action,  liability,  judgment,  cost  of  other  fee  arising  from  any  environmental  condition  at  the 
Leased  Premises  or  any  ACM  or  LBP  incorporated  into,  at  or  from  the  Leased  Premises;  or  (iii) 
any  breach,  violation,  omission  or  non-performance  by  Indemnitee(s)  of  any  term,  covenant  or 
condition  contained  in  Paragraph  13.  This  covenant  shall  survive  the  termination  of  this  Lease. 

17.  INSUR.ANCE: 

17.1  At  the  commencement  of  this  Lease,  Lessee  shall  obtain,  from  a reputable  insurance 
company  or  companies,  liability  insurance  or  shall  maintain  a program  of  self-insurance.  The 
insurance  shall  provide  an  amount  not  less  than  a minimum  combined  single  limit  of  $10  million, 
for  any  number  of  persons  or  claims  arising  from  any  one  incident  with  respect  to  bodily  injuries 
or  death  resulting  therefrom,  property  damage  or  both,  suffered  or  alleged  to  have  been  suffered 
by  any  person  or  persons  resulting  from  the  operations  of  Lessee,  Sublessees,  contractors  and 
invitees  under  the  terms  of  this  Lease.  Lessee  shall  provide  Government  certificates  of  its  self- 
insurance  or  require  its  insurance  company  to  furnish  Government  a copy  of  the  policy  or 
policies,  or  if  acceptable  to  Government,  certificates  of  insurance  evidencing  the  purchase  of 
such  insurance.  The  minimum  amount  of  liability  insurance  coverage  is  subject  to  revision  by 
Government  every  three  years  or  upon  renewal  or  modification  of  this  Lease. 

17.2  As  to  those  structures  and  improvements  on  Leased  Premises  constructed  by  or 
owned  by  Government,  Lessee  shall  procure  and  maintain  at  Lessee's  cost  a standard  fire  and 
extended  coverage  insurance  policy  or  policies  or  a program  of  self-insurance  on  the  Leased 
Premises  in  an  amount  sufficient  to  demolish  damaged  or  destroyed  structures  and 
improvements,  remove  debris  and  clear  the  Leased  Premises.  Should  Lessee  elect  to  purchase 
commercial  insurance  in  lieu  of  self-insurance.  Lessee  shall  procure  such  insurance  from  a 
reputable  company  or  companies.  In  that  event,  the  insurance  policy  shall  provide  that  in  the 
event  of  loss  thereunder,  the  proceeds  of  the  policy  or  policies,  at  the  election  of  Government, 
shall  be  payable  to  Lessee  to  be  used  solely  for  the  demolition  of  damaged  or  destroyed 
structures  and  improvements,  removal  of  debris  and  clear  the  Leased  Premises  or  for  repair, 
restoration,  or  replacement  of  the  property  damaged  or  destroyed.  Any  balance  of  the  proceeds 
not  required  for  such  purposes  shall  be  paid  to  Government.  If  Government  does  not  elect,  by 
notice  in  writing  to  the  insurer  within  thirty  (30)  calendar  days  after  the  damage  or  destruction 
occurs,  to  have  the  proceeds  paid  to  Lessee  for  the  purposes  herein  above  set  forth,  then  such 
proceeds  shall  be  paid  to  Government,  provided  however  that  the  insurer,  after  payment  of  any 
proceeds  to  Lessee  in  accordance  with  the  provision  of  the  policy  or  policies,  shall  have  no 
obligation  or  liability  with  respect  to  the  use  or  disposition  of  the  proceeds  by  Lessee.  Nothing 
herein  contained  shall  be  construed  as  an  obligation  upon  Government  to  repair,  restore  or 
replace  Leased  Premises  or  any  part  thereof  If  and  for  so  long  as  there  remains  in  effect  a 
sublease  of  the  Leased  Premises  which  has  been  approved  by  the  Government,  the  Government 
agrees  that  all  proceeds  of  casualty  insurance  policies  carried  by  Sublessee  shall  be  paid  to 
Sublessee  and  Sublessee  shall  be  entitled  to  all  proceeds  in  excess  of  that  used  to  demolish 
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damaged  or  destroyed  structures  and  improvements,  remove  debris  and  clear  the  Leased 
Premises  or  to  repair,  restore  or  replace  the  property  damaged  or  destroyed  until  Sublessee  has 
received  an  amount  equal  to  the  total  costs  of  the  renovation  work  performed  by  the  Sublessee 
(plus  a return  thereon  as  provided  in  the  sublease).  Any  proceeds  in  excess  of  the  amount  paid  to 
Sublessee  shall  be  paid  to  the  Government. 

17.3  If  and  to  the  extent  required  by  law,  Lessee  shall  provide  workmen’s  compensation 
or  similar  insurance  or  self-insurance  in  form  and  amounts  required  by  law. 

1 7.4  During  the  entire  period  this  Lease  shall  be  in  effect.  Lessee  shall  require  its 
contractors  or  Sublessees  or  any  contractor  performing  work  at  Lessee’s  or  Sublessee’s  request 
on  Leased  Premises  to  carry  and  maintain  the  insurance  required  below: 

17.4.1  Comprehensive  general  liability  insurance,  including,  but  not  limited  to, 
contractor’s  liability  coverage  and  contractual  liability  coverage,  of  not  less  than  S3  million,  per 
occurrence  with  respect  to  personal  injury  or  death,  and  S5  million,  per  occurrence  with  respect 
to  property  damage. 

1 7.4.2  Workman’s  compensation  or  similar  insurance  in  form  and  amounts 
^required  by  law. 

17.5  Should  Lessee  purchase  commercial  insurance  in  lieu  of  self-insurance,  all 
insurance  which  this  Lease  requires  Lessee  or  Sublessee  to  carry  and  maintain  or  cause  to  be 
carried  or  maintained  shall  be  in  such  form,  for  such  periods  of  time,  and  with  such  insurers  as 
Government  may  reasonably  require  or  approve.  In  that  event,  all  policies  or  certificates  issued 
by  the  respective  insurers  for  public  liability  and  property  insurance  will  name  Government  as  an 
additional  insured,  provide  that  any  losses  shall  be  payable  notwithstanding  any  act  or  failure  to 
act  or  negligence  of  Lessee  or  Government  or  any  other  person,  provide  that  no  cancellation, 
reduction  in  amount,  or  material  change  in  coverage  thereof  shall  be  effective  until  at  least  thirty 
(30)  calendar  days  after  receipt  by  Government  of  written  notice  thereof;  provide  that  the  insurer 
shall  have  no  right  of  subrogation  against  Government;  and  be  reasonably  satisfactory  to 
Government  in  all  other  respects.  In  no  circumstances  will  Lessee  be  entitled  to  assign  to  any 
third  party,  rights  of  action  which  Lessee  may  have  against  Government. 

17.6  Lessee  and  Sublessees  shall  deliver  or  cause  to  be  delivered  promptly  to 
Governnient  a certificate  of  insurance  or  self-insurance  evidencing  the  insurance  required  by  this 
Lease  and  shall  also  deliver  no  later  than  thirty  (30)  calendar  days  prior  to  expiration  of  any  such 
policy,  a certificate  of  insurance  evidencing  each  renewal  policy  covering  the  same  risks. 

18.  LABOR  PROVISION: 

^During  the  term  of  this  Lease,  Lessee  agrees  as  follows: 
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1 8. 1  Lessee  will  not  discriminate  against  any  employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex  or  national  origin.  Lessee  shall  take  affirmative  action  to 
ensure  that  applicants  are  employed,  and  that  employees  are  treated  during  employment,  without 
regard  to  their  race,  color,  religion,  sex  or  national  origin.  Such  action  shall  include,  but  not  be 
limited  to  the  following:  employment,  upgrading,  demotion  or  transfer,  recruitment  or 
recruitment  advertising,  layoff  or  termination,  rate  of  pay  or  other  forms  of  compensation  and 
selection  for  training,  including  apprenticeship.  Lessee  agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for  employment,  notices  to  be  provided  by  Government 
setting  forth  the  provisions  of  this  nondiscrimination  clause. 

18.1.1  Lessee  shall,  in  all  solicitations  or  advertisements  for  employees  placed  at 
Leased  Premises  by  or  on  behalf  of  Lessee,  state  that  all  qualified  applicants  will  receive 
consideration  for  employment  without  regard  to  race,  color,  religion,  sex  or  national  origin. 

1 8. 1 .2  Lessee  shall  send  to  each  labor  union  or  representative  of  workers  with 
which  it  has  a collective  bargaining  agreement  or  other  contract  or  understanding  a notice  to  be 
provided  by  Goverrmient,  advising  the  labor  union  or  worker's  representative  of  Lessee's 
commitments  under  this  equal  opportunity  clause  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees  and  applicants  for  employment. 

18.1.3  Lessee  shall  comply  with  all  provisions  of  Executive  Order  1 1 246  of 
September  24,  1965,  as  amended  by  Executive  Order  1 1375  of  October  13,  1967,  and  of  the 
rules,  regulations  and  relevant  orders  of  the  Secretary  of  Labor. 

18.1.4  Lessee  shall  furnish  all  information  and  reports  required  by  Executive 
order  1 1246  of  September  24,  1965,  as  amended  by  Executive  Order  1 1375  of  October  13,  1967, 
and  of  the  rules,  regulations  and  relevant  orders  of  the  Secretary  of  Labor  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  records  and  accounts  by  Government  and  the  Secretary  of 
Labor  for  purposes  of  investigating  to  ascertain  compliance  with  such  rules,  regulations  and 
orders. 


18.1.5  In  the  event  of  Lessee’s  noncompliance  with  the  equal  opportunity  clause 
of  this  Lease  or  with  any  of  said  rules,  regulations  or  orders,  this  Lease  may  be  canceled, 
terminated  or  suspended  in  whole  or  in  part,  after  the  expiration  of  all  applicable  cure  periods, 
and  Lessee  may  be  declare  ineligible  for  further  Government  contracts  in  accordance  with 
procedures  authorized  in  Executive  Order  1 1 246  of  September  24,  1 965,  as  amended  by 
Executive  order  1 1375  of  October  13,  1967,  and  such  other  sanctions  may  be  imposed  and 
remedies  invoked  as  provided  in  Executive  Order  1 1246  of  September  24,  1965,  as  amended  by 
Executive  Order  1 1 375  of  October  13,1 967,  or  by  mle,  regulation  or  order  of  the  Secretary  of 
Labor,  or  otherwise  provided  by  law. 

1 8. 1 .6  Lessee  will  include  the  above  provisions  in  every  sublease  unless 
exempted  by  rules,  regulations  or  orders  of  the  Secretary  of  Labor  issued  pursuant  to  Section  204 
of  Executive  Order  1 1246  of  September  24,  1965,  as  amended  by  Executive  Order  1 1375  of 
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October  13,  1967,  so  that  such  provisions  will  be  binding  upon  each  Sublessee.  Lessee  will  take 
such  action  with  respect  to  any  Sublessee  as  Government  may  direct  as  a means  of  enforcing 
such  provisions  including  sanctions  for  noncompliance;  provided,  however,  that  in  the  event 
Lessee  becomes  involved,  or  is  threatened  with  litigation  with  Sublessee  as  a result  of  such 
direction  by  Government,  Lessee  may  request  the  United  States  to  enter  into  such  litigation  to 
protect  the  interest  of  the  United  States. 

18.2  This  Lease,  to  the  extent  that  it  is  a contract  of  a character  specified  in  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  327-330)  and  is  not  covered  by  the  Walsh- 
Healy  Public  Contracts  Act  (41  U.S.C.  35-45),  is  subject  to  the  following  provisions  and 
exceptions  of  said  Contract  Work  Hours  and  Safety  Standards  Act  and  to  all  other  provisions  and 
exceptions  of  said  law. 

1 8.2. 1 Lessee  shall  not  require  or  permit  any  laborer  or  mechanic  in  any 
workweek  in  which  he  is  employed  on  any  work  under  this  Lease  to  work  in  excess  of  40  hours 
in  such  work  week  on  work  subject  to  the  provisions  of  the  Contract  Work  Hours  Standards  Act 
unless  such  laborer  or  mechanic  receives  compensation  at  a rate  not  less  than  one  and  one-half 
times  his  basic  rate  of  pay  for  all  such  hours  worked  in  excess  of  40  hours  in  such  work  week. 

The  ‘'basic  rate  of  pay”,  as  used  in  this  clause,  shall  be  the  amount  paid  per  hour,  exclusive  of 
Lessee’s  contribution  or  cost  for  fringe  benefits  and  any  cash  payment  made  in  lieu  of  providing 

^inge  benefits  or  the  basic  hourly  rate  contained  in  the  wage  determination,  whichever  is  greater. 

1 8.2.2  In  the  event  of  any  violation  of  the  provision  of  Paragraph  1 8.2. 1 , Lessee 
shall  be  liable  to  any  affected  employee  for  any  amounts  due,  and  to  the  United  States  for 
liquidated  damages.  Such  liquidated  damages  shall  be  computed  with  respect  to  each  individual 
laborer  or  mechanic  employed  in  violation  of  the  provisions  of  paragraph  18.2.1  in  the  sum  of  ten 
dollars  (SI 0.00)  for  each  calendar  day  on  which  such  employee  was  required  or  permitted  to  be 
employed  on  such  work  in  excess  of  the  standard  workday  of  8 hours  or  in  excess  of  the  standard 
work  week  of  40  hours  without  payment  of  the  overtime  wages  required  by  Paragraph  1 8.2.1. 

18.3  In  connection  with  the  performance  of  work  required  by  this  Lease,  Lessee  agrees 
not  to  employ  any  person  undergoing  a sentence  of  imprisonment  at  hard  labor. 

19,  SUBMISSION  OF  NOTICES: 

Notices  shall  be  sufficient  under  this  Lease  if  made  in  writing  and  to  the  addressees  as 

Lessee:  City  and  County  of  San  Francisco 

Ms.  Annemarie  Conroy 
San  Francisco  Mayor’s  Office 
Treasure  Island  Project 

% 410  Palm  Ave.  Bldg.  1,  Room  237 

Treasure  Island 
San  Francisco,  CA  94130 
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Government:  Commanding  Officer  (Code  624) 

Engineering  Field  Activity  - West  (Bldg.  208/2) 

Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  CA  94066-5000 

The  individuals  so  designated  above  shall  be  representatives  of  the  parties  and  the  points  of 
contact  during  the  period  of  this  Lease. 

20.  AUDIT: 

This  Lease  shall  be  subject  to  audit  by  any  and  all  cognizant  Government  agencies.  Lessee  shall 
make  available  to  such  agencies  for  use  in  connection  with  such  audits  all  records  which  it 
maintains  with  respect  to  this  Lease  and  copies  of  all  reports  required  to  be  filed  hereunder. 

21.  AMENDMENTS: 

This  Lease  shall  not  be  amended  or  modified  unless  in  writing  and  signed  by  both  parties.  No 
oral  statements  or  representation  made  by,  for  or  on  behalf  of  either  party  shall  be  a part  of  this 
Lease.  Should  a conflict  arise  between  the  provisions  of  this  Lease  and  any  exhibit  hereto,  or 
any  other  agreement  between  Government  and  Lessee,  the  provisions  of  this  Lease  shall  take 
precedence. 

22.  FAILURE  TO  INSIST  ON  COMPLIANCE: 

The  failure  of  Government  or  Lessee  to  insist,  in  any  one  or  more  instances,  upon  performance  of 
any  of  the  terms,  covenants  or  conditions  of  this  Lease  shall  not  be  construed  as  a waiver  or 
relinquishment  of  Government's  or  Lessee’s  right  to  the  future  performance  of  any  such  terms, 
covenants  or  conditions  and  Government’s  and  Lessee's  respective  obligations  in  respect  of  such 
future  performance  shall  continue  in  full  force  and  effect. 

23.  DISPUTES: 


23.1  This  lease  is  subject  to  the  Contract  Disputes  Act  of  1978,  as  amended  (41  U.S.C. 
601-613)  (the  Act). 

23.2  Except  as  provided  in  the  Act,  all  disputes  arising  under  or  relating  to  this  Lease 
shall  be  resolved  under  this  clause. 

23.3  “Claim”,  as  used  in  this  clause,  means  a written  demand  or  written  assertion  by 
Lessee  or  Government  seeking,  as  a matter  of  right,  the  payment  of  money  in  a sum  certain,  the 
adjustment  or  interpretation  of  lease  terms,  or  other  relief  arising  under  or  relating  to  this  Lease. 
A claim  arising  under  this  Lease,  unlike  a claim  relating  to  this  Lease,  is  a claim  that  can  be 
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resolved  under  a lease  clause  that  provides  for  the  relief  sought  by  the  claimant.  However,  a 
written  demand  or  written  assertion  by  Lessee  seeking  the  payment  of  money  exceeding 
$100,000  is  not  a claim  under  the  Act  until  certified  as  required  by  subparagraph  23.4  below.  A 
voucher,  invoice  or  other  routine  request  for  payment  that  is  not  in  dispute  when  submitted,  is 
not  a claim  under  the  Act.  The  submission  may  be  converted  to  a claim  under  the  Act,  by 
complying  with  the  submission  and  certification  requirements  of  this  clause,  if  it  is  disputed 
either  as  to  liability  or  amount  or  is  not  acted  upon  in  a reasonable  time. 

23.4  A claim  by  Lessee  shall  be  made  in  writing  and  submitted  within  six  (6)  years  after 
accrual  of  the  claim,  to  the  Naval  Facilities  Engineering  Command,  Engineering  Field  Activity 
West  (ATTN.:  Code  64),  900  Commodore  Drive,  San  Bruno,  CA  94066-5006  herein  called 
“Command”,  for  a written  decision.  A claim  by  the  Government  against  Lessee  shall  be  subject 
to  a written  decision  by  the  Command. 

23.4.1  Lessee  shall  provide  the  certification  specified  in  subparagraph  23.4.3  of 
this  clause  when  submitting  any  claim; 

(a)  Exceeding  $100,000;  or 

(b)  Regardless  of  the  amount  claimed,  w'hen  using: 

(l)Arbitration  conducted  pursuant  to  5 U.S.C.  575-580;  or 
* (2)  Any  other  alternative  means  of  dispute  resolution  (ADR) 

technique  that  the  agency  elects  to  use  in  accordance  with  the  Administrative  Dispute  Resolution 
Act  (ADRA). 


23.4.2  The  certification  requirement  does  not  apply  to  issues  in  controversy  that 
have  not  been  submitted  as  all  or  part  of  a claim. 

23.4.3  The  certification  shall  state  as  follows:  “I  certify  that  the  claim  is  made  in 
good  faith;  that  the  supporting  data  are  accurate  and  complete  to  the  best  of  my  knowledge  and 
belief;  that  the  amount  requested  accurately  reflects  the  contract  adjustment  for  which  Lessee 
believes  Government  is  liable;  and  that  I am  duly  authorized  to  certify  the  claim  on  behalf  of 
Lessee.” 


23.4.4  The  certification  may  be  executed  by  any  person  duly  authorized  to  bind 
Lessee  with  respect  to  the  claim. 

23.5  For  Lessee  claims  of  $100,000  or  less,  the  Command,  must,  if  requested  in  wiiting 
by  Lessee,  render  a decision  within  60  calendar  days  of  the  request.  For  Lessee-certified  claims 
over  $100,000,  the  Command,  must,  within  60  calendar  days,  decide  the  claim  or  notify  Lessee 
of  the  date  by  which  the  decision  will  be  made. 

23.6  The  Command’s,  decision  shall  be  final  unless  Lessee  appeals  or  files  a suit  as 
provided  in  the  Act. 
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23.7  At  the  time  a claim  by  the  Lessee  is  submitted  to  Command  or  a claim  by 
Government  is  presented  to  Lessee,  the  parties,  by  mutual  consent,  may  agree  to  use  ADR. 

WTien  using  arbitration  conducted  pursuant  to  5 U.S.C.  575-580,  or  when  using  any  other  ADR 
technique  that  the  agency  elects  to  employ  in  accordance  with  the  ADRA,  any  claim,  regardless 
of  amount,  shall  be  accompanied  by  the  certification  described  in  Paragraph  23.4.3  of  this  clause, 
and  e.xecuted  in  accordance  with  Paragraph  23.4.4  of  this  clause. 

23.8  Government  shall  pay  interest  on  the  amount  found  due  and  unpaid  by  Government 
from  (1)  the  date  the  Command  receives  the  claim  (properly  certified  if  required),  or  (2)  the  date 
payment  otherwise  w'ould  be  due,  if  that  date  is  later,  until  the  date  of  payment.  With  regard  to 
claims  having  defective  certifications,  as  defined  in  FAR  33.201,  interest  shall  be  paid  from  the 
date  that  the  Command  initially  receives  the  claim.  Simple  interest  on  claims  shall  be  paid  at  the 
rate,  fixed  by  the  Secretary  of  the  Treasury,  as  provided  in  the  Act,  which  is  applicable  to  the 
period  during  w'hich  the  Command  receives  the  claim  and  then  at  the  rate  applicable  for  each  6- 
month  period  as  fixed  by  the  Treasury  Secretary  during  the  pendency  of  the  claim. 

23.9  Lessee  shall  proceed  diligently  with  the  performance  of  Lease,  pending  final 
resolution  of  any  request  for  relief,  claim,  appeal  or  action  arising  under  Lease,  and  comply  with 
any  decision  of  the  Command. 

24.  COVENANT  AGAINST  CONTINGENT  FEES: 

Lessee  warrants  that  no  person  or  agency  has  been  employed  or  retained  to  solicit  or  secure  this 
Lease  upon  an  agreement  or  understanding  for  a commission,  percentage,  brokerage  or 
contingent  fee,  e.xcepting  bona  fide  employees  or  bona  fide  established  commercial  agencies 
maintained  by  Lessee  for  the  purpose  of  securing  business.  For  breach  or  violation  of  this 
warranty.  Government  shall  have  the  right  to  annul  this  Lease  without  liability  or  in  its 
discretion,  to  require  Lessee  to  pay  the  full  amount  of  such  commission,  percentage,  brokerage  or 
contingent  fee. 

25.  OFFICIALS  NOT  TO  BENEFIT: 

No  member  of  or  delegate  to  Congress  or  Resident  Commissioner,  shall  be  admitted  to  any  share 
or  part  of  this  Lease  or  to  any  benefit  to  arise  therefrom,  but  this  provision  shall  not  be  construed 
to  extend  to  this  Lease  if  made  with  a corporation  for  its  general  benefit. 

26.  LIENS: 

Lessee  shall  promptly  discharge  or  cause  to  be  discharged  any  valid  lien,  right  in  rem,  claim  or 
demand  of  any  kind,  except  one  in  favor  of  Government,  which  at  any  time  may  arise  or  exist 
with  respect  to  the  Leased  Property  or  materials  or  equipment  furnished  therefor,  or  any  part 
thereof,  and  if  the  same  shall  not  be  promptly  discharged  by  Lessee,  or  should  Lessee  or 
Sublessee  be  declared  bankrupt  or  make  an  assignment  on  behalf  of  creditors,  or  should  the 
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leasehold  estate  be  taken  by  execution,  Government  reserves  the  right  to  take  immediate 
possession  without  any  liability  to  Lessee  or  any  Sublessee.  Lessee  and  any  Sublessee  shall  be 
responsible  for  any  costs  incurred  by  Government  in  securing  clear  title  to  its  property. 

27.  TAXES: 

Lessee  shall  pay  or  cause  to  be  paid  to  the  proper  authority,  when  and  as  the  same  become  due 
and  payable,  all  taxes,  assessments  and  similar  charges  which,  at  any  time  during  the  term  of  this 
Lease,  may  be  imposed  upon  Lessee  with  respect  to  its  operations  of  the  Leased  Premises.  Title 
10  United  States  Code,  Section  2667(e)  contains  the  consent  of  Congress  to  the  Taxation  of 
Lessee's  interest  in  Leased  Premises,  whether  or  not  the  Leased  Premises  are  in  an  area  of 
exclusive  federal  jurisdiction.  Should  Congress  consent  to  taxation  of  Government's  interest  in 
the  property,  this  Lease  will  be  renegotiated. 

28  SUBJECT  TO  EXISTING  AND  FUTURE  EASEMENTS  AND 
RIGHTS-OF-WAY: 


This  Lease  is  subject  to  all  outstanding  easements  and  rights-of-way  for  location  of  any  type  of 
facility  over,  across,  in  and  upon  Leased  Premises  or  any  portion  thereof  and  to  the  right  of 
Government  to  grant  such  additional  easements  and  rights-of-way  over,  across,  in  and  upon 
^eased  Premises  as  it  shall  determine  to  be  in  the  public  interest;  provided  that  any  such 
additional  easement  or  right-of-way  shall  be  conditioned  on  the  assumption  by  the  grantee 
thereof  of  liability  to  Lessee  for  such  damages  as  Lessee  shall  suffer  for  property  destroyed  or 
property  rendered  unusable  on  account  of  the  grantee's  exercise  of  its  rights  thereunder.  There  is 
hereby  reserved  to  the  holders  of  such  easements  and  rights-of-way  as  are  presently  outstanding 
or  which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  Federal,  state  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  Leased  Premises  as  shall  be  necessary  for  the  performance  of 
their  duties  with  regard  to  such  facilities. 

29.  INGRESS-EGRESS  AND  PARKING: 

Lessee  and  any  Sublessees  will  be  granted  reasonable  access  to  Leased  Premises  under  this 
Lease.  Such  access  will  be  coordinated  with  Government.  Lessee  and  any  Sublessees  agree  to 
adhere  to  all  base  rules  and  regulations  regarding  installation  security,  ingress,  egress,  safety  and 
sanitation  as  may  be  prescribed  from  time  to  time  by  Government. 

30.  ADMINISTRATION: 

Except  as  otherwise  provided  for  under  this  Lease,  Government  shall,  under  the  direction  of  the 
Hiommand,  have  complete  charge  of  the  administration  of  this  Lease,  and  shall  exercise  full 
supervision  and  general  direction  thereof  insofar  as  the  interests  of  Government  are  affected. 
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31.  SURRENDER: 

Upon  the  expiration  of  this  Lease  or  its  earlier  termination  in  accordance  with  the  terms  of  this 
Lease,  Lessee  shall  quietly  and  peacefully  remove  itself  and  its  property  from  Leased  Premises 
and  surrender  the  possession  thereof  to  Government.  Government  may,  in  its  discretion,  declare 
any  property  which  has  not  been  removed  from  Leased  Premises  upon  expiration  or  termination 
provided  for  above,  as  abandoned  property  upon  giving  to  Lessee  an  additional  30  calendar  days 
notice  after  the  termination  date. 

32  INTEREST: 


32.1  Notwithstanding  any  other  provision  of  this  Lease,  unless  paid  within  thirty  (30) 
calendar  days  from  the  due  date,  all  amounts  that  become  payable  by  Lessee  to  Government 
under  this  Lease  (net  any  applicable  tax  credit  under  the  Internal  Revenue  Code)  shall  bear 
interest  from  the  date  due.  The  rate  of  interest  will  be  the  Current  Value  of  Funds  rate  published 
by  the  Secretary  of  Treasury  pursuant  to  31  U.S.C.  3717  (Debt  Collection  Act  of  1982). 

32.1.1  Amounts  shall  be,  subject  to  applicable  cure  periods,  due  upon  the  earliest 
of; 


32.1.1  (a)  the  date  fixed  pursuant  to  this  Lease, 

32. 1 . 1  (b)  the  date  of  the  first  written  demand  for  payment,  consistent  with 
this  Lease,  including  demand  consequent  upon  default  termination, 

32. 1 . 1  (c)  the  date  of  transmittal  by  Government  to  Lessee  of  a proposed 
supplemental  agreement  to  confirm  completed  negotiations  fixing  the  amount, 

32. 1 . 1  (d)  if  this  Lease  provides  for  revision  of  prices,  the  date  of  written 
notice  to  Lessee  stating  the  amount  of  refund  payable  in  connection  with  a pricing  proposal  or  in 
connection  with  a negotiated  pricing  agreement  not  confirmed  by  Lease  supplement. 

33.  AVAILABILITY  OF  FUNDS: 


33.1  The  Government’s  obligations  under  this  Lease  are  subject  to  the  availability  of 
funds  appropriated  for  such  purposes.  Nothing  in  this  Lease  shall  be  interpreted  to  require 
obligations  or  payments  by  Government  which  are  in  violation  of  the  Anti-Deficiency  Act 
(31  use  1341). 

34.  SPECIAL  PROVISIONS: 


34.1  Notwithstanding  anything  to  the  contrary  contained  in  this  Lease,  there  shall  be  no 
obligation  for  the  payment  or  expenditure  of  money  by  Lessee  under  this  Lease  unless  the 
Controller  of  the  City  and  County  of  San  Francisco  first  certifies,  pursuant  to  Section  3. 1 05  of 
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the  Charter  of  the  City  and  County  of  San  Francisco,  that  there  is  a valid  appropriation  from 
which  the  expenditure  may  be  made  and  that  unencumbered  funds  are  available  from  the 
appropriation  to  pay  the  expenditure.  Without  limiting  the  foregoing,  if  in  any  fiscal  year  of  City 
after  the  fiscal  year  in  which  the  Term  of  this  Lease  commences,  sufficient  funds  for  the  payment 
of  any  payments  required  under  this  Lease  are  not  appropriated  for  any  reason,  then  either  party 
may  terminate  this  Lease  upon  thirty  (30)  calendar  days  written  notice  and  Lessee  shall  quietly 
and  peacefully  remove  itself  and  its  property  from  Leased  Premises  and  surrender  possession 
thereof  to  the  Government.  Notwithstanding  the  foregoing,  this  Paragraph  34.1  shall  not  in  any 
way  limit  or  otherwise  impair  Lessee’s  indemnification  obligation  arising  under  Paragraphs 
13.12  and  16  of  this  Lease. 

34.2  Article  1.5  of  the  San  Francisco  Planning  Code  (“Code”)  requires  the  provision  of 
bicycle  storage  at  all  properties  leased  by  the  City  at  no  cost  to  the  landlord,  here  the 
Government,  and  only  if  funds  are  available.  In  the  event  public  and/or  private  donations,  grants 
or  other  funds  become  available,  at  any  time  during  this  Lease,  Lessee  shall  have  the  right  to 
request  that  the  Government  amend  this  Lease  to  include  space  sufficient  for  the  installation  and 
operation  of  bicycle  storage  facilities.  In  the  event  of  storage  locker  installation,  the  storage 
lockers  shall  be  considered  a trade  fixture.  Government,  at  no  cost  to  Government,  shall 
reasonably  cooperate  with  City  regarding  the  implementation  of  this  Code. 

^ 34.3  The  date  on  which  this  Lease  shall  become  effective  (the  "Effective  Date")  is  the 

date  upon  which  (i)  Lessee’s  Mayor  and  Board  of  Supervisors  enact  a resolution  approving  this 
Lease  in  accordance  with  all  applicable  laws  and  (ii)  this  Lease  is  duly  executed  by  the  parties 
hereto. 


34.4  EBSL,  FOSL  and  NEPA  Documentation  are  attached  as  Exhibit  “D”.  These 
documents  contain  restrictions  to  the  Lease  that  must  be  strictly  adhered  to  and  are  made  a part 
hereof 


34.5  Sublease  termination  and  tenant  removal  or  relocation  shall  be  at  no  cost  to  the 
Government.  The  government  shall  not  be  required  to  pay  or  reimburse  the  Lessee,  its  sublessee 
or  any  premises  subtenants  for  any  relocation  costs  relating  to  tenant  removal  or  relocation. 
Lessee,  sublessee  and  premises  subtenants  shall  have  no  claim  against  the  United  States  or  any 
officer,  agent,  employee,  contractor  or  subcontractor  thereof  on  account  of  any  sublease 
termination  and  subtenant  removal  or  relocation. 


35.  LIST  OF  EXHIBITS: 

The  following  exhibits  are  a part  of  this  Lease: 

(Exhibit  A - Leased  Premises 
Exhibit  B - Inventory  of  Personal  Property 
Exhibit  C - Joint  Inspection  Report 
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Exhibit  D - EBS,  FOSE  and  NEPA  Documentation 
Exhibit  E - Utility  Rates  Schedule 
Exhibit  F - Safety  and  Health  Hazards  to  be  Corrected 
Exhibit  G - Government’s  Obligations  to  Abate  Asbestos 

IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  below  duly 
executed  this  Lease  as  of  the  day  and  year  first  above  written. 

WITNESS  THE  UNITED  STATES  OF  AMERICA 


By: 

Real  Estate  Contracting  Officer 


Date: 


TREASURE  ISLAND  DEVELOPMENT  AUTHORTY 


By:. 


Title: 


Date: 
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EXHIBIT  B 


INVENTORY  OF  PERSONAL  PROPERTY 
To  be  completed  at  time  of  move-in  by  both  parties. 


Exhibit  c 


JOINT  INSPECTION  REPORT 
To  be  completed  at  time  of  move-in  by  both  parties. 
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EBS,  FOSE  AND  NEPA  DOCUMENTATION 


Environmental  Baseline  Survey; 

Site-Specific  Environmental  Baseline  Survey  for  Reuse  Zone  3,  September  1997 
Finding  of  Suitability  to  Lease: 

Finding  of  Suitability  to  Lease  Reuse  Zone  3B,  September  1997 

National  Environmental  Policy  Act  Documentation: 

Record  of  Categorical  Exclusion  for  the  Lease  of  Family  Housing  on  Treasure  Island, 
4 Dec  1998 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 


Subject:  Resolution  Authorizing  the  Executive  Director  Agenda  Item  No. 

to  Enter  Into  a Lease  with  the  Navy  for  Property  Meeting  of  August  18,  1999 

for  Cell  Site  Location 


Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Stephen  Proud,  Director  of  Development 
274-0660 

SUMMARY  OF  PROPOSED  ACTION: 

Staff  is  requesting  the  Authority  adopt  a resolution  which  would  allow  the  Executive  Director  to 
enter  into  a lease  with  the  Navy  for  existing  cell  site  locations  at  Naval  Station  Treasure  Island. 

BACKGROUND 

At  the  present  time,  there  are  four  sites  on  Yerba  Buena  Island  (YBI)  that  are  used  to 
provide  cell  service  to  persons  traveling  on  or  near  the  Bay  Bridge.  These  sites 
accommodate  four  cell  providers  who  are  each  licensed  by  the  Navy.  Under  the  terms  of 
their  license  agreement,  the  service  providers  pay  a monthly  rent  to  the  Navy  of 
approximately  $1,500. 

The  Authority  staff  has  requested  that  the  Navy  execute  a lease  with  the  Authority  for  the 
four  site  locations  on  YBI,  which  would  allow  the  Authority  to  receive  the  revenue 
currently  accruing  to  Navy.  Upon  execution  of  the  lease,  the  Navy  would  terminate  its 
month  to  month  licenses  with  the  various  service  providers,  and  they  would  be  required  to 
execute  a new  license  agreement  with  the  Authority.  The  Authority  intends  to  send  the 
new  license  agreements  to  the  service  providers  prior  to  lease  execution  to  allow  them  time 
to  review  the  terms  and  the  rate  structure,  which  is  expected  to  increase  when  the  Authority 
assumes  control  of  the  sites. 

Subsequent  to  the  Authority  leasing  the  sites  from  the  Navy  and  issuing  a new  license  to 
service  providers,  the  Authority  staff  intends  to  undertake  a comprehensive  review  of  cell 
site  potential  on  both  YBI  and  Treasure  Island.  That  process  would  include  an  evaluation 
to  identify  optimal  site  locations,  issuing  a Request  for  Proposals  or  other  comparable 
solicitation  to  identify  service  providers  interested  in  locating  at  the  Base,  and  executing 
longer-term  licenses  or  lease  agreements  with  those  providers. 

ATTACHMENTS 

Resolution 

Exhibit  A - Cell  Site  Lease 
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[Navy  Lease  of  Cell  Site  Locations  on  Yerba  Buena  Island] 

AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  ENTER  INTO  A LEASE  WITH  THE  NAVY 
OF  PROPERTY  ON  YERBA  BUENA  ISLAND  FOR  CELL  SITE  LOCATIONS. 

WHEREAS.  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97, 
authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 
corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority")  to  act  as  a 
single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 
conversion  of  former  Naval  Station  Treasure  Island  (the  "Base”)  for  the  public  interest, 
convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City  and  County  of  San 
Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended 
Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statutes  of  1968  (the  “Act"),  the  California  legislature  (i)  designated  the  Authority  ^ 
as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base 
upon  approval  of  the  City’s  Board  of  Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the 
Base  which  are  subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  authority  to 
administer  the  public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and, 

WHEREAS.  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private 
ownership,  generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and 
encourages  public-oriented  uses  of  trust  property  that,  among  other  things,  attract  people  to 
the  waterfront,  promote  public  recreation,  protect  habitat  and  preserve  open  space;  and, 

WHEREAS,  In  order  to  facilitate  productive  reuse  and  job  creation  on  the  Base,  it  may 
be  beneficial  for  the  Authority  to  lease  or  license  property  from  the  Navy  and,  in  turn, 
sublease  or  sublicense  such  property  to  third-parties  or  use  such  property  for  municipal 
purposes;  and,  ^ | 


1 


WHEREAS,  The  Authority  and  the  Navy  have  negotiated  the  terms  and  conditions  of  a 
lease  for  five  years  for  the  use  of  certain  portions  of  Yerba  Buena  Island  (the  "Premises”)  as 
telecommunications  cell  sites,  all  as  more  particularly  described  in  the  lease  (the  ■Cell  Site 
Lease”)  attached  to  this  Resolution  as  Exhibit  A : and, 

WHEREAS,  Under  the  Cell  Site  Lease,  the  Authority  is  not  required  to  pay  rent  to  the 
Navy,  however,  as  consideration  for  the  lease  of  the  Premises  to  the  Authority,  the  Authority 
is  required  to  (i)  actively  market  the  Base,  (ii)  provide  protection  and  maintenance  services  to 
the  Premises,  and  (iii)  upon  use  and  occupancy  of  the  Premises,  pay  the  Navy  a Comm.on 
Services  Charge  equal  to  SO. 025  Cents  per  square  foot  of  interior  space,  if  any,  and  SO. 003 
per  square  foot  of  exterior  space,  per  month;  and, 

WHEREAS,  As  additional  consideration  under  the  Cell  Site  Lease,  the  Authorit>'  is 
required,  subject  to  annual  appropriations  by  the  Board  of  Superviso.'-s,  to  apply  certain  net 
revenues  generated  from  the  use  or  sublease  of  the  Premises  for  property  management 
services  on  the  Base  and  for  improvements  to  the  Base:  and 

WHEREAS,  If  the  Board  of  Supervisors  elects  not  to  appropriate  such  net  revenues  for 
property  management  services  or  improvements  to  the  Base,  the  Navy  miay  terminate  the 
Cell  Site  Lease;  and, 

WHEREAS,  In  connection  with  the  Cell  Site  Lease,  the  Authority  indemnifies  and  holds 
harmless  the  Navy  from  any  losses  or  claims  suffered  by  the  Navy  arising  out  of  Authority's 
use  of  the  Premises;  and, 

WHEREAS,  When  the  Authority  executes  the  Cell  Site  Lease,  the  Navy  intends  to 
terminate  its  month-to-month  licenses  with  various  telecommunications  companies  currently 
operating  cell  sites  from  the  Premises:  and, 

WHEREAS,  Prior  to  executing  the  Cell  Site  Lease,  the  Executive  Directorwill  p.'esent 
to  such  current  users  a form  of  month-to-month  sublease  with  the  Authority  which  will  a.'iow 
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the  current  users  to  continue  to  operate  cell  sites  form  the  Premises,  although  at  increased 
rental  rates;  and 

WHEREAS,  Thereafter,  the  Executive  Director  and  Authority  staff  will  prepare  a 
Request  for  Proposals  or  other  comparable  solicitation  for  the  Authority’s  separate  approval, 
seeking  interest  in  longer-term  cell  site  subleases  on  Yerba  Buena  Island;  Now,  therefore,  be 
it 

RESOLVED,  That  the  Authority  hereby  approves  and  authorizes  the  Executive 
Director  to  enter  into  on  behalf  of  the  Authority  the  Cell  Site  Lease;  and,  be  it 

FURTHER  RESOLVED,  That  the  Authority  authorizes  the  Executive  Director  to  enter 
into  modifications  to  the  Cell  Site  Lease  (including,  without  limitation,  the  attachment  of 
exhibits)  that  are  in  the  best  interests  of  the  Authority  and  the  City,  do  not  materially  change 
the  terms  of  the  Leases,  and  are  necessary  and  advisable  to  effectuate  the  purpose  and 
intent  of  this  resolution;  and  be  it 

CERTIFICATE  OF  SECRETARY 

/ hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a 
properly  noticed  meeting  on  August  18,  1999. 


John  Elberling,  Secretary 
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EXHIBIT  A 


Cell  Site  Lease 


All  correspondence  in  connection  with  this 
contract  should  include  reference  to: 


LESS  THAN  FAIR  MARKET 
INTERIM  LEASE 

BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
FOR 

CELL  SITES 
AT  THE 


NAVAL  STATION,  TREASURE  ISLAND 


All  correspondence  in  connection  with  this 
contract  should  include  reference  to: 


TABLE  OF  CONTENTS 


Paragraphs 

Leased  Premises 
Term 

Consideration 

Use  Of  Leased  Premises 

Subletting 

Joint  Inspection  and  Inventory  Report 

Environmental  Baseline  Survey  and  Finding  of  Suitability  to  Lease 
Alterations 

Access  by  Government 
Utilities  and  Services 

Non-Interference  with  Government  Operations 
Protection  and  Maintenance  Services 
Environmental  Protection  Provisions 
Termination 

Environmental  Contamination 

Non-Environmental  Indemnification  by  Lessee 

Insurance 

Labor  Provision 

Submission  of  Notices 

Audit 

Agreement 

Failure  to  Insist  on  Compliance 
Disputes 

Covenant  Against  Contingent  Fees 

Officials  Not  to  Benefit 

Liens 

Taxes 

Subject  to  Existing  and  Future  Easements  and  Rights-of-Way 

Ingress-Egress  and  Parking 

Administration 

Surrender 

Interest 

Availability  of  Funds 
Applicable  Rules  and  Regulations 
Special  Provisions 
Exhibits 


All  correspondence  in  connection  with  this 
contract  should  include  reference  to: 


LEASE 

BETWEEN 

THE  LTNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE,  made  this day  of , 1999,  by  and  between  THE 

UNITED  STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  herein 
called  “Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY  herein 
called  "Lessee 

WITNESSETH: 

WHEREAS,  Government  has  declared  certain  real  and  personal  property,  as  more  particularly 
described  in  Paragraph  1 , surplus  at  the  Installation,  and  Lessee  has  identified  an  immediate  need 
to  use  such  real  and  personal  property;  and 

WHEREAS,  the  Secretary  of  the  Navy,  pursuant  to  the  provisions  of  10  U.S.C.  § 2667  (f)(1), 
has  determined  that  this  Lease  will  facilitate  state  and  local  economic  adjustment  efforts  pending 
final  disposition  of  the  real  and  personal  property;  and 

WHEREAS,  the  Secretary  of  the  Navy,  pursuant  to  10  U.S.C.  § 2667  (f)(2)  has  determined  that 
a public  interest  will  be  served  as  a result  of  this  Lease,  the  fair  market  value  of  the  Lease  is 
either  unobtainable  or  not  compatible  with  such  public  benefit,  and  that  consequently, 
consideration  for  this  Lease  will  be  at  less  than  fair  market  value;  and 

WHEREAS,  the  Secretary  of  the  Navy,  after  consultation  with  the  Environmental  Protection 
Agency  Administrator  has  determined  that  the  Leased  Premises  is  suitable  for  lease,  and  the  uses 
contemplated  for  the  Lease  are  consistent  with  protection  of  human  health  and  the  environment; 
and 

WHEREAS,  Lessee  is  recognized  by  the  Secretary  of  the  Defense,  through  the  Office  of 
Economic  Adjustment,  as  the  local  redevelopment  authority  with  the  responsibility  for  the 
redevelopment  of  the  Installation;  and 

WHEREAS,  Lessee  has  the  power  to  acquire,  lease  and  dispose  of  federal  military  installations, 
and  Lessee  desires  to  enter  into  this  Lease;  and 

NOW  THEREFORE:  in  consideration  of  the  terms,  covenants,  and  conditions  hereinafter  set 
forth.  Government  and  Lessee  hereby  agree  as  follows: 


All  correspondence  in  connection  with  this 
contract  should  include  reference  to: 


1.  LEASED  PREMISES: 


Government  does  hereby  lease,  rent,  and  demise  to  Lessee,  and  Lessee  does  hereby  hire 
and  rent  from  Government,  leased  premises  as  described  in  Addendum  (a),  attached  hereto  and 
made  a part  of  this  lease,  together  with  all  improvements;  as  shown  on  Exhibits  A-1  and  A-2, 
attached  hereto  and  by  reference  made  a part  of  this  lease  hereafter  called  “Leased  Premises”, 
and  with  the  right  of  ingress  and  egress  to  Leased  Premises. 

2.  TERM: 


The  term  of  this  lease  shall  be  for  the  period  described  in  the  Addendum  (a)  unless  sooner 
terminated  in  accordance  with  the  provisions  of  Paragraph  14,  Termination. 

3.  CONSIDERATION: 

3.1  As  consideration  for  this  Lease,  Lessee  agrees  to  actively  market  and  sublease  those 
portions  of  the  Leased  Premises  which  are  suitable  for  use  or  occupancy.  Lessee  shall  also 
provide  protection  and  maintenance  to  the  extent  described  in  Paragraph  12  for  those  portions  of 
the  Leased  Premises  which  are  or  have  been  during  the  term  of  this  Lease:  (1)  used  or  occupied 
by  Lessee  or  (2)  subleased  by  Lessee  to  another.  As  additional  consideration.  Lessee  shall  apply 
any  revenue  (as  defined  herein)  received  from  subleasing  the  Premises;  first,  to  reimburse 
Government  for  the  cost  incurred  by  Government  in  connection  with  common  ser\’ices  provided 
which  benefit  Lessee  or  sublessees  (as  defined  in  Paragraph  3.1.2  below);  second,  to  reimburse 
itself  for  marketing  and  property  management  expenses  incurred  by  Lessee  in  accordance  with 
marketing  and  property  management  plans  regarding  the  Installation  previously  approved  by 
Government;  and  third,  for  expenses  incurred  by  Lessee  for  improvements  to  Installation, 
previously  approved  by  Government.  “Revenue”  as  referred  to  herein  means  rental  income  and 
any  other  miscellaneous  income  derived  from  the  rental  of  real  or  personal  property  excluding 
sales  tax,  use  and  occupancy  tax,  franchise  tax  and  other  miscellaneous  taxes,  building  fees, 
planning  fees  and  inspection  fees. 

3.1.1  Lessee  shall  be  responsible  for  paying  the  cost  of  services  incurred  by 
Government  and  provided  for  the  benefit  of  Lessee  and  sublessees  as  defined  in  Paragraph  3.1.2. 
Government  will  advise  Lessee  of  those  costs  on  a monthly  basis.  Payment  shall  be  made  by 
Lessee  within  30  days. 

3.1.2  The  cost  of  common  services  will  be  allocated  to  each  portion  of  Leased 
Premises  which  are,  or  have  been  during  the  term  of  this  Lease:  (1)  used  or  occupied  by  Lessee 
or  (2)  subleased  by  Lessee  to  another,  based  on  a per  square  foot  charge  as  described  in 
Addendum  (a).  These  allocation  costs  may  be  revised  by  Government  and  Lessee  on  an  annual 
basis  or  at  other  times  upon  mutual  agreement. 


All  correspondence  in  connection  with  this 
contract  should  include  reference  to; 


“Common  Services”  for  the  purpose  of  this  allocation  include  but  are  not  limited 
to:  fire  fighting;  general  perimeter  security  (this  does  not  include  security  of  those  portions  of 
Leased  Premises  which  are  (1)  used  or  occupied  by  Lessee  or  (2)  subleased  by  Lessee  to 
another);  causeway  operations,  maintenance  and  repair;  maintenance  and  repair  of  roads,  streets, 
sidewalks,  curbs  and  gutters;  operation,  maintenance  and  repair  of  street  lighting,  street  signals 
and  signage;  operation,  maintenance  and  repair  of  storm  sewer;  pest  control,  and  general 
administration  of  these  services.  Nothing  in  this  Lease  commits  Government  to  continue  to 
provide  common  services  referenced  herein.  In  the  event  Government  ceases  to  provide  all  or  a 
portion  of  common  services  described  herein,  the  per  square  foot  charge  set  forth  above  will  be 
adjusted  accordingly. 

In  addition  to  the  cost  of  common  services  allocated  as  described  above.  Lessee 
will  also  be  required  to  reimburse  Government  for  any  costs  incurred  which  are  specifically 
attributable  to  an  action  (or  inaction)  of  Lessee  or  sublessees.  Government  will  advise  Lessee  of 
those  costs  on  a monthly  basis.  Payment  shall  be  made  by  Lessee  within  30  calendar  days. 

3.2  Consistent  with  standard  accounting  practices  for  tax  purposes.  Lessee  shall  keep 
adequate  records  and  books  of  account  showing  the  actual  cost  to  it  of  all  items  of  labor, 
material,  equipment,  supplies,  services  and  other  items  of  cost  incurred  by  it  directly  in  the 
performance  of  any  item  of  work  or  service  in  the  nature  of  marketing  and  management;  the 
repair,  restoration,  protection  and  maintenance  of  Leased  Premises  which  is  required  by 
Paragraph  12;  or  otherwise  approved  or  directed  by  Government.  Lessee  shall  provide 
Government  with  access  to  such  records  and  books  of  account  and  proper  facilities  for  inspection 
thereof  at  all  reasonable  times. 

4.  USE  OF  LEASED  PREMISES: 

4.1  The  sole  purpose  for  which  Leased  Premises  may  be  used,  in  the  absence  of  prior 
written  approval  by  Government  for  any  other  use,  is  as  described  in  Addendum  (a).  Lessee 
understands  and  acknowledges  that  this  is  not  and  does  not  constitute  a commitment  by 
Government  with  regard  to  the  ultimate  disposal  of  Leased  Premises,  in  whole  or  in  part,  to 
Lessee  or  any  agency  or  instrumentality  thereof,  or  to  any  sublessee.  The  Lease  may  be 
terminated  by  Government  as  provided  by  the  terms  of  the  Lease  pursuant  to  Paragraph  14,  and 
Lessee  agrees  to  and  acknowledges  such  terms. 

4.2  Lessee  shall  not  undertake  any  activity  that  may  affect  an  identified  historic  or 
archeological  property,  including  excavation,  construction,  alteration  or  repairs  of  Leased 
Premises,  without  the  approval  of  Government.  Buried  cultural  materials  may  be  present  on  the 
premises.  If  such  materials  are  encountered.  Lessee  shall  stop  work  immediately  and  notify 
Government. 


All  correspondence  in  connection  with  this 
contract  should  include  reference  to: 


t 

5.  SUBLETTING: 

5.1  Lessee  is  authorized  to  sublease  property  included  in  this  lease  without  obtaining 
Navy  approval  of  the  sublease,  provided  the  sublease  incorporates  the  terms  of  this  lease  (except 
for  rental  terms  which  may  be  different  in  amount  or  expressed  differently)  and  does  not  include 
any  provisions  that  are  inconsistent  with  this  lease.  A copy  of  the  sublease  must  be  provided  to 
the  Navy  Local  Representative.  In  the  event  that  the  terms  and  conditions  of  the  proposed 
sublease  do  not  comply  with  or  are  not  included  in  this  Lease,  then  prior  Government  approval  is 
required.  ^Such  consent  shall  not  be  unreasonably  withheld  or  delayed.  Each  sublease  shall 
contain  the  environmental  protection  provisions  set  forth  in  Paragraph  13  herein.  Under  no 
circumstances  shall  Lessee  assign  this  Lease. 

5.2  Any  sublease  granted  by  Lessee  shall  contain  a copy  of  this  Lease  as  an  attachment 
and  be  subject  to  all  terms  and  conditions  of  this  Lease  and  shall  terminate  immediately  upon  the 
expiration  or  any  earlier  termination  of  this  Lease,  without  any  liability  on  the  part  of 
Government  to  Lessee  or  any  sublessee.  Under  any  sublease  made,  with  or  without  consent,  the 
sublessee  shall  be  deemed  to  have  assumed  all  of  the  obligations  of  Lessee  under  this  Lease.  No 
sublease  shall  relieve  Lessee  of  any  of  its  obligations  hereunder. 

5.3  Upon  its  execution,  a copy  of  the  sublease  shall  immediately  be  furnished  to  the 
^ Navy  Local  Representative.  Should  a conflict  arise  between  the  provisions  of  this  Lease  and  a 

provision  of  the  sublease,  the  provisions  of  this  Lease  shall  take  precedence.  Any  sublease  shall 
not  be  taken  or  construed  to  diminish  or  enlarge  any  of  the  rights  or  obligations  of  either  of  the 
parties  under  this  Lease. 

6.  JOINT  INSPECTION  AND  INVENTORY  REPORT: 

6.1  Prior  to  use  and  occupancy  by  Lessee  or  any  sublessee,  a joint  inspection  will  be 
conducted  by  representatives  of  Lessee  and  Government  of  Leased  Premises,  and  a complete 
inventory  of  Government  real  and  personal  property  located  therein  shall  be  made.  The  Joint 
Inspection  and  Inventory  Report  will  describe  the  condition  of  Leased  Premises  and  will  note  any 
deficiencies  which  are  found  to  exist.  The  Joint  Inspection  and  Inventory  Report  shall  be 
attached  to  the  Lease  as  Exhibits  B and  C and  made  a part  of  this  Lease. 


6.2  Each  inventory  contained  in  the  Joint  Inspection  and  Inventory  Report  shall  be 
identified  by  building  number  or  facility  number  and  signed  and  dated  by  both  parties  to  the 
Lease.  All  personal  property  in  a building,  unless  specifically  excepted  by  terms  and  conditions 
of  this  Lease  shall  remain  with  the  building. 
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All  correspondence  in  connection  with  this 
contract  should  include  reference  to: 


6.3  Leased  Premises  shall  be  delivered  to  Lessee  “AS  IS”,  “WHERE  IS”.  Government 
makes  no  warranty  as  to  Leased  Premises’  usability  generally  or  as  to  its  fitness  for  any 
particular  purpose.  Any  safety  and/or  health  hazards  identified  shall  be  corrected,  at  Lessee’s 
e.xpense,  prior  to  use  and  occupancy.  Such  safety  and/or  health  hazards  shall  be  limited  to  those 
identified  in  the  attached  Joint  Inspection  and  Inventory  Report. 

6.4  In  the  event  the  Lease  is  terminated  and  the  parties  have  not  agreed  to  enter  into  a 
new  Lease,  a Lease  in  Furtherance  of  Conveyance  or  an  agreement  for  the  sale  of  the  property, 
Lessee  shall  return  the  Leased  Premises  to  Government  in  the  same  condition  in  which  it  was 
received, -reasonable  wear  and  tear  and  acts  of  God  excepted.  Lessee  may  at  its  expense  and  with 
prior  written  approval  of  Government,  which  approval  shall  not  be  unreasonably  withheld  or 
delayed,  (a)  replace  any  personal  property  with  personal  property  of  like  kind  and  utility,  (b) 
repair  any  personal  property  in  a good  and  workman  like  manner  and  (c)  dispose  of  any  worn 
out,  obsolete  or  non-functioning  personal  property,  in  accordance  with  applicable  laws  and 
regulations. 

7.  ENVIRONMENTAL  BASELINE  SURVEY  AND  FINDING  OF  SUITABILITY 
TO  LEASE: 


An  Environmental  Baseline  Survey  for  Lease  (EBSL)  and  a Finding  of  Suitability  to 
Lease  (FOSL)  are  attached  as  Exhibit  D and  made  part  of  this  Lease.  The  EBSL  sets  forth  the 
existing  environmental  conditions  of  Leased  Premises  as  represented  by  the  baseline  survey 
which  has  been  conducted  by  Government.  The  FOSL  sets  forth  the  basis  for  the  Government’s 
determination  that  Leased  Premises  are  suitable  for  leasing.  Lessee  is  hereby  made  aware  of  the 
notifications  contained  in  the  FOSL  attached  hereto  as  Exhibit  D and  shall  comply  with  Lease 
restrictions  set  forth  herein. 

8.  ALTERATIONS: 


8. 1 Lessee  shall  not  construct  or  make  or  permit  its  sublessees  to  construct  or  make  any 
substantial  alterations,  additions,  excavations,  improvements  to,  installations  upon  or  otherwise 
modify  or  alter  Leased  Premises  in  any  way  (collectively  “Work”),  including  those  which  may 
adversely  affect  the  cleanup,  human  health  or  the  environment,  without  the  prior  written  consent 
of  Government.  Such  consent  may  involve  a requirement  to  provide  Government  with  a 
performance  and  payment  bond  satisfactory  to  it  in  all  respects  and  other  requirements  deemed 
necessary  to  protect  the  interest  of  Government.  For  Work  in  the  proximity  of  operable  units  that 
are  part  of  a National  Priorities  List  (NPL)  Site,  such  consent  may  include  a requirement  for 
written  approval  by  Government’s  Remedial  Project  Manager.  All  such  Work  shall  be  done  in  a 
workmanlike  manner  and  be  subject  to  the  requirements  of  all  state  and  local  building  codes. 
Except  as  such  written  approval  shall  expressively  provide  otherwise,  all  such  approved  Work 
affixed  to  Leased  Premises  shall,  upon  expiration  or  termination  of  this  Lease,  become 
Government  property. 


All  correspondence  in  connection  with  this 
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8.2  Lessee  shall  provide  Government  with  prior  written  notification  and  a full 
description  of  all  proposed  Work  on  Leased  Premises,  including:  information  required  by 
Government  to  comply  with  the  National  Environmental  Policy  Act  (NEPA)  and  the  National 
Historical  Preservation  Act,  a projected  schedule  and  cost  thereof,  and  an  analysis  as  to  how  and 
why  such  Work  will  or  will  not  be  visible  from  the  exterior  of  the  building  situated  on  Leased 
Premises  or  be  substantially  likely  to  adversely  affect  the  environmental  clean  up  of  Leased 
Premises,  human  health,  or  the  environment,  or  adversely  impact  the  building  structure.  Such 
written  notification  shall  be  delivered  by  Lessee  to  Government’s  representative  as  designated  in 
Paragraph  19  of  this  Lease. 

8.3  Except  as  provided  in  Paragraph  8.1,  upon  termination,  revocation  or  surrender  of 
this  Lease  or  any  sublease.  Lessee  shall,  at  the  option  of  the  Government,  either: 

8.3.1  Promptly  remove  all  Work  and  restore  Leased  Premises  to  the  same  or  as 
good  condition  as  existed  on  the  date  of  entry  under  this  Lease,  reasonable  wear  and  tear  and  acts 
of  God  excepted;  or 

8.3.2  Abandon  such  work  in  place,  at  which  time  title  to  said  Work  shall  vest  in 

Government. 

8.3.3  In  either  event  all  personal  property  and  trade  fixtures  of  Lessee  or  any  third 
person  may  be  removed  and  Lessee  shall  repair  any  damages  to  Leased  Premises  resulting  from 
such  removal. 

9.  ACCESS  BY  GOVERNMENT: 


In  addition  to  access  required  under  Paragraph  13,  at  all  reasonable  times  throughout  the 
term  of  this  Lease,  Government  shall  be  allowed  access  to  Leased  Premises  for  any  purposes 
upon  notice  to  Lessee.  Government  normally  will  give  Lessee  or  any  sublessee  twenty-four  (24) 
hour  prior  notice  of  its  intention  to  enter  Leased  Premises,  unless  it  determines  the  entry  is 
required  for  safety,  environmental,  operations  or  security  purposes.  Lessee  shall  have  no  claim 
on  account  of  any  entries  against  Government  or  any  officer,  agent,  employee,  contractor  or 
subcontractor  of  Government.  All  keys  to  the  buildings  and  facilities  occupied  by  Lessee  or  any 
sublessee  shall  be  made  available  to  Government  upon  request. 

10.  UTILITIES  AND  SERVICES: 


Procurement  of  utilities,  i.e.,  electricity,  water,  gas,  steam,  sewer,  telephone  and  trash 
removal  will  be  the  responsibility  of  Lessee.  Lessee  agrees  to  obtain  needed  utility  services  from 
any  private  or  municipal  supplier  who  should,  during  the  term  of  Lease,  become  able  to  deliver 
such  services  to  Leased  Premises.  In  the  event  that  Government  shall  furnish  Lessee  with  any 
utilities  or  services  maintained  by  Government  which  Lessee  may  require  in  connection  with  its 
use  of  Leased  Premises,  Lessee  shall  pay  Government  the  cost  incurred  in  providing  such 
utilities  or  services  in  addition  to  the  consideration,  required  under  this  Lease  as  outlined  in 
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Exhibit  E to  the  Lease.  Such  charges  will  be  determined  by  Government  in  accordance  with 
applicable  laws  and  regulations.  Lessee,  at  its  sole  cost,  shall  install  metering  devices  for  utilities 
serving  the  Leased  Premises  prior  to  its  occupancy.  The  volume  of  utilities  used  by  Lessee  shall 
be  determined  by  such  metering  devices.  It  is  expressly  agreed  and  understood  that  Government 
in  no  way  warrants  the  continued  availability,  maintenance  or  adequacy  of  any  utilities  or 
services  furnished  to  Lessee. 

11.  NON-INTERFERENCE  WITH  GOVERNMENT  OPERATIONS: 


I essee  shall  not  conduct  operations  or  make  any  alterations  that  would  interfere  with  or 
otherwise  restrict  operations,  environmental  clean-up  or  restoration  actions  by  Navy, 
Environmental  Protection  Agency  (EPA),  State  environmental  regulators,  or  their  contractors. 
Environmental  clean-up,  restoration  or  testing  activities  by  these  parties  shall  take  priority  over 
Lessee’s  use  of  Leased  Premises  in  the  event  of  any  conflict.  However,  Government  and  Lessee 
agree  to  coordinate  to  minimize  potential  conflicts  between  necessary  remediation  of 
environmental  contamination,  including  investigation  and  remedial  actions,  and  Lessee’s  and 
sublessee’s  use  of  Leased  Premises. 

12.  PROTECTION  AND  MAINTENANCE  SERVICES: 

12. 1 Lessee  shall  furnish  all  labor,  supervision,  materials,  supplies  and  equipment 
necessary  for  the  operation,  maintenance  and  repair  of  the  following  building  systems  and 
appurtenances:  structural  (including  roof);  fencing;  plumbing;  electrical;  heating  and  cooling 
systems;  exterior  utility  systems  (including  fire  hydrants  and  mains);  pavement  and  grounds 
maintenance  (including  grass  cutting,  shrub  trimming  and  tree  removal);  pest  and  weed  control; 
security  and  fire  protection  within  Leased  Premises;  refuse  collection,  removal  and  disposal;  and 
utilities  maintenance  necessary  for  the  protection  of  Leased  Premises.  Government  shall  not  be 
required  to  furnish  any  services  or  facilities  to  Lessee  or  to  make  any  repair  or  alteration  in  or  to 
Leased  Premises.  Lessee  hereby  assumes  the  full  and  sole  responsibility  for  the  protection, 
maintenance  and  repair  of  Leased  Premises  as  set  forth  in  this  paragraph.  For  specifics  as  to  such 
protection  and  maintenance  required  to  be  provided  by  Lessee  hereunder,  the  following 
provisions  shall  apply: 

12.1.1  The  degree  of  maintenance  and  repair  services  to  be  furnished  by  Lessee 
hereunder  shall  be  that  which  is  sufficient  to  assure  weather  tightness,  structural  stability 
(e.xcluding  any  seismic  retrofit  and/or  modification  to  foundations  resulting  from  extraordinary 
natural  occurrences  such  as  earthquakes  and  landslides),  protection  from  fire  hazards  or  erosion, 
and  elimination  of  safety  and  health  hazards,  which  arise  during  the  term  of  the  Lease  and  which 
are  not  caused  by  the  actions  of  Government  or  its  employees,  contractors  or  agents,  so  that  the 
Leased  Premises  being  serviced  will  remain  in  the  condition  in  which  they  existed  at  the 
commencement  of  the  Lease  as  documented  in  the  Joint  Inspection  and  Inventory  Report 
prepared  pursuant  to  Paragraph  6,  ordinary  wear  and  tear  and  acts  of  God  excepted.  This  does 
not  apply  to  any  pre-existing  defective  conditions  (exclusive  of  safety  and/or  health  hazards)  of 
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the  Leased  Premises  which  were  identified  in  the  Joint  Inspection  and  Inventory  Report.  Any 
repair  to  correct  such  pre-existing  defective  conditions  shall  be  at  Lessee’s  option  and  expense. 
Government,  upon  due  notice,  may  inspect  Leased  Premises  to  ensure  performance  of  the 
maintenance  set  forth  herein. 

12.2  During  the  term  of  this  Lease,  debris,  trash  and  other  useless  materials  shall  be 
promptly  removed  from  Leased  Premises.  Upon  termination  or  expiration  of  this  Lease,  Leased 
Premises  shall  be  left  without  containers.  Lessee’s  equipment,  and  other  undesirable  materials, 
and  in  an  acceptably  clean  condition. 

12.3  Lessee  shall  provide  or  cause  to  be  provided  all  security  services  necessary  to  assure 
security  and  safety  within  the  Leased  Premises.  Amy  crimes  or  other  offenses,  including  traffic 
offenses  and  crimes  and  offenses  involving  damage  to  or  theft  of  Government  property,  shall  be 
reported  to  the  appropriate  authorities  for  their  investigation  and  disposition  and  to  Government 
as  property  owner. 

12.4  Lessee  shall  take  or  cause  to  be  taken,  all  reasonable  and  necessary  fire  protection 
precautions  at  Leased  Premises.  Such  precautions  shall  include,  but  are  not  limited  to, 
maintenance  of  any  sprinkler  system  that  exists  on  the  effective  date  of  this  Lease  and/or  the 
provision  of  portable  fire  extinguishers  for  fire  protection  of  Leased  Premises. 

12.5  Lessee  is  responsible  for  the  repair  and  maintenance  of  all  interior  utility  systems 
and  those  exterior  utility  systems,  distribution  lines,  connections  and  equipment  which  solely 
support  Leased  Premises.  This  responsibility  extends  from  Leased  Premises  to  the  point  of 
connection  with  the  utility  system  which  serves  users  other  than  Lessee.  These  systems  include 
but  are  not  limited  to:  heating  plants,  steam  lines,  traps,  transformers,  substations,  power 
distribution  lines  (overhead  and  underground),  poles,  towers,  gas  mains,  water  and  sewage 
mains,  water  tanks,  fire  protection  systems,  hydrants,  lift  stations,  manholes,  isolation  valves, 
meters,  storm  water  systems  and  catch  basins. 

12.6  Lessee  shall  ensure  only  trained  and  qualified  persons  are  utilized  in  performance  of 
the  maintenance  and  protection  services  specified  in  this  paragraph. 

13.  ENVIRONMENTAL  PROTECTION  PROVISIONS: 


13.1  Lessee,  sublessees  and  contractors  shall  comply  with  all  applicable  Federal,  State 
and  local  laws,  regulations  and  standards  that  are  or  may  become  applicable  to  Lessee’s  activities 
on  Leased  Premises. 

1 3.2  The  Lessee  or  any  sublessee  shall  be  solely  responsible  for  obtaining  at  its  cost 
and  expense  any  environmental  permits  required  for  its  operations  under  the  Lease,  independent 
of  any  existing  permits  held  by  the  Government.  Amy  and  all  environmental  permits  required  for 
any  of  Lessee’s  or  sublessee’s  operations  or  activities  will  be  subject  to  prior  concurrence  of 
Government.  Lessee  acknowledges  that  the  Government  will  not  consent  to  being  named  a 
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secondar>'  discharger  or  co-permittee  for  any  operations  or  activities  of  the  Lessee  or  any 
sublessee  under  the  Lease.  In  the  event  the  Government  is  named  as  a secondary  discharger  or 
co-permittee  for  any  activity  or  operation  of  the  Lessee  or  any  sublessee,  Government  shall  have 
the  right  to  take  reasonable  actions  necessary  to  prevent,  suspend,  or  terminate  such  activity  or 
operation,  including  terminating  this  Lease,  without  liability  or  penalty. 

13.3  Government’s  rights  under  this  Lease  specifically  include  the  right  for  Government 
officials  to  inspect  upon  reasonable  notice  Leased  Premises  for  compliance  with  environmental, 
safety  and^occupational  health  laws  and  regulations,  whether  or  not  Government  is  responsible 
for  enforcing  them.  Such  inspections  are  without  prejudice  to  the  right  of  duly  constituted 
enforcement  officials  to  make  such  inspections.  Government  normally  will  give  Lessee  or 
sublessee  twenty-four  (24)  hours  prior  notice  of  its  intention  to  enter  Leased  Premises  unless  it 
determines  the  entry  is  required  for  safety,  environmental,  operations  or  security  purposes. 

Lessee  shall  have  no  claim  on  account  of  any  entries  against  the  United  States  or  any  officer, 
agent,  employee,  contractor  or  subcontractor  thereof 

1 3.4  If  acknowledged  in  Addendum  (a)  that  the  former  Naval  Station,  Treasure  Island 
has  been  identified  as  a National  Priorities  List  (NPL)  Site  under  the  Comprehensive 
Environmental  Response  Compensation  and  Liability  Act  (CERCLA)  of  1980,  as  amended, 
lessee  acknowledges  that  Government  has  provided  it  with  a copy  of  the  installation  Federal 
Facility  Agreement  (FFA)  entered  into  by  the  United  States  Environmental  Protection  Agency 
(EPA)  Region,  the  State  equivalent,  and  the  Military  Department.  Government  will  provide 
Lessee  with  a copy  of  any  amendments  thereto.  Lessee  agrees  that  should  any  conflict  arise 
between  the  terms  of  such  agreement  as  it  presently  exists  or  may  be  amended  (“FFA,” 
“Interagency  Agreement”  or  “lAG”)  and  the  provisions  of  this  Lease,  the  terms  of  the  FFA  or 
lAG  will  take  precedence.  Lessee  further  agrees  that  notwithstanding  any  other  provision  of  this 
Lease,  Government  assumes  no  liability  to  Lessee  or  its  sublessees  or  licensees  should 
implementation  of  the  FFA  interfere  with  Lessee’s  or  any  sublessee’s  and  licensee’s  use  of 
Leased  Premises.  Lessee  shall  have  no  claim  on  account  of  any  such  interference  against  the 
United  States  or  officer,  agent,  employee,  contractor  or  subcontractor  thereof,  other  than  for 
abatement  of  rent,  where  applicable. 

13.5  Government,  EPA  (for  NPL  sites)  and  the  State  (for  non-NPL  sites)  and  their 
officers,  agents,  employees,  contractors  and  subcontractors,  have  the  right,  upon  reasonable 
notice  to  Lessee  and/or  any  sublessee,  to  enter  upon  Leased  Premises  for  the  purposes 
enumerated  in  this  subparagraph  and  for  such  other  purposes  consistent  with  any  provisions  of 
the  cleanup  program  (including  but  not  limited  to  the  BRAG  Cleanup  Plan,  IRP,  FFA,  or  lAG): 

13.5.1  to  conduct  investigations  and  surveys,  including,  where  necessary, 
drilling,  soil  and  water  sampling,  testpitting,  testing  soil  borings  and  other  activities  related  to  the 
cleanup  program; 

1 3.5.2  to  inspect  field  activities  of  Government  and  its  contractors  and 
subcontractors  in  implementing  the  cleanup  program; 
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i 

1 3.5.3  to  conduct  any  test  or  survey  required  by  EPA  or 
applicable  State  equivalent  relating  to  the  implementation  of  the  cleanup  program; 

13.5.4  to  construct,  operate,  maintain  or  undertake  any  other 

response  or  remedial  action  as  required  or  necessary  under  the  cleanup  program,  including  but 
not  limited  to  monitoring  wells,  pumping  wells  and  treatment  facilities. 

13.6  Lessee  agrees  to  comply  with  the  provisions  of  any  health  or  safety  plan  in  effect 
under  the-IRP  or  the  FFA  during  the  course  of  any  of  the  above  described  response  or  remedial 
actions.  Any  inspection,  survey,  investigation  or  other  response  or  remedial  action  will,  to  the 
extent  practicable,  be  coordinated  with  representatives  designated  by  Lessee  and  any  sublessee. 
Lessee  and  sublessee  shall  have  no  claim  on  account  of  such  entries  against  the  United  States  or 
any  officer,  agent,  employee,  contractor  or  subcontractor  thereof.  In  addition.  Lessee  shall 
comply  with  all  applicable  Federal,  State  and  local  occupational  safety  and  health  regulations. 

13.7  Lessee  further  agrees  that  in  the  event  of  any  sublease  of  Leased  Premises,  Lessee 
shall  provide  to  EPA  and  applicable  state  equivalent  by  certified  mail  a copy  of  the  agreement  or 
sublease  of  Leased  Premises  (as  the  case  may  be)  within  fourteen  (14)  calendar  days  after  the 
effective  date  of  such  transaction.  Lessee  may  delete  the  financial  terms  and  any  other 

^ proprietary  information  from  the  copy  of  any  agreement  of  sublease  furnished  pursuant  to  this 
condition. 

13.8  Lessee  shall  strictly  comply  with  the  hazardous  waste  permit  requirements  under  the 
Resource  Conservation  and  Recovery  Act  or  its  applicable  State  equivalent.  Except  as 
specifically  authorized  by  Government  in  writing.  Lessee  must  provide  at  its  own  expense  such 
hazardous  waste  management  facilities  complying  with  all  laws  and  regulations.  Government 
hazardous  waste  management  facilities  will  not  be  available  to  Lessee.  Any  violation  of  the 
requirements  of  this  condition  shall  be  deemed  a material  breach  of  this  Lease. 

13.9  DOD  component  accumulation  points  for  hazardous  and  other  waste  will  not  be 
used  by  Lessee  or  any  sublessee.  Neither  will  Lessee  or  sublessee  permit  its  hazardous  wastes  to 
be  commingled  with  hazardous  waste  of  DOD  Component. 

13.10  Lessee  shall  have  a Government-approved  plan  for  responding  to  hazardous  waste, 
fuel  and  other  chemical  spills  prior  to  commencement  of  operations  on  Leased  Premises.  Such 
plan  shall  be  independent  of  the  Naval  Station  plan  and,  except  for  initial  fire  response  and/or 
spill  containment,  shall  not  rely  on  use  of  Naval  Station  personnel  or  equipment.  Should 
Government  provide  any  personnel  or  equipment  whether  for  initial  fire  response  and/or  spill 
containment,  or  otherwise  on  request  of  Lessee,  or  because  Lessee  was  not,  in  the  opinion  of 
Government,  conducting  timely  cleanup  actions.  Lessee  agrees  to  reimburse  Government  for  its 

1^  costs  in  association  with  such  response  or  cleanup. 
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13.11  Lessee  shall  not  conduct  or  permit  its  sublessees  to  conduct  any  subsurface 
e.xcavation,  digging,  drilling  or  other  disturbance  of  the  surface  without  the  prior  written 
approval  of  Government. 

13.12  Lessee  shall  strictly  comply  with  the  hazardous  waste  permit  requirements  under 
the  Resource  Conservation  and  Recovery  Act  (RCRA)  or  its  State  equivalent  and  any  other 
applicable  laws,  rules  or  regulations.  Lessee  must  provide  at  its  own  expense  such  hazardous 
waste  storage  facilities  which  comply  with  all  laws  and  regulations  as  it  may  need  for  such 
storage.  Any  violation  of  the  requirements  of  this  provision  shall  be  deemed  a material  breach  of 
this  Lease."" 

13.13  To  the  extent  required  by  law  and  regulation,  Government  shall  abate,  remove  or 
otherwise  remedy  all  friable,  accessible  and  damaged  asbestos  containing  material  (ACM),  lead 
based  paint  (LBP)  and  polychlorinated  biphenyls  (PCBs)  from  Leased  Premises.  The  presence 
of  known  ACM,  LBP  or  PCBs  shall  be  fully  identified  in  the  Environmental  Baseline  Survey 
(EBS)  and/or  Supplemental  Environmental  Baseline  Survey  (SEBS),  attached  as  Exhibit  D. 

13.13.1  Except  as  provided  in  Paragraph  13.13.2,  Government  is  not  responsible 
for  any  removal  or  containment  of  ACM,  LBP  or  PCBs.  If  Lessee  intends  to  make  any 
improvements  or  repairs  that  require  the  removal  of  asbestos,  an  appropriate  asbestos  disposal 
plan  must  be  incorporated  into  the  plans  and  specifications  and  submitted  to  Government.  The  • 
asbestos  disposal  plan  will  identify  the  proposed  disposal  site  for  the  asbestos,  or  in  the  event  the 
site  has  not  been  identified,  will  provide  for  disposal  at  a licensed  facility  authorized  to  receive  it. 

13.13.2  Government  shall  be  responsible  for  the  removal  or  containment  of  ACM 
identified  as  requiring  abatement  shown  in  Exhibit  G,  attached  hereto  and  made  a part  of  this 
Lease,  referred  to  herein  as  damaged  or  deteriorated  ACM.  Government  agrees  to  abate  these 
listed  items  of  damaged  or  deteriorated  ACM.  Government  may  choose  the  most  economical 
means  of  abating  any  damaged  or  deteriorated  ACM,  which  may  include  removal,  repair  or 
containment  (encapsulation)  or  a combination  of  removal,  repair  and  containment.  The 
foregoing  obligation  of  Government  does  not  apply  to  any  ACM  other  than  that  identified  in 
Exhibit  G.  ACM  which  during  the  period  of  this  lease  becomes  damaged  or  deteriorated  through 
the  passage  of  time,  as  the  result  of  a natural  disaster  or  as  a consequence  of  Lessee’s  activities 
under  this  Lease,  including  but  not  limited  to  any  emergency,  will  be  abated  by  Lessee  at  its  sole 
cost  and  expense.  Notwithstanding  Paragraph  13.13.1  above,  in  an  emergency.  Lessee  will 
notify  Government  as  soon  as  practicable  of  its  emergency  ACM  responses.  Lessee  shall  be 
responsible  for  monitoring  the  condition  of  existing  ACM  on  Leased  Premises  for  deterioration 
or  damage  and  accomplishing  repairs  or  abatement  pursuant  to  the  applicable  conditions  of  this 
Lease. 


13.14  Lessee  shall  indemnify  and  hold  harmless  Government  from  any  costs,  expenses, 
liabilities,  fines  or  penalties  resulting  from  discharges,  emissions,  spills,  storage  or  disposal 
arising  from  Lessee’s  occupancy,  use  or  operations,  or  any  other  action  by  Lessee  or  any 
sublessee  giving  rise  to  Government  liability,  civil  or  criminal,  or  any  other  action  by  Lessee  or 
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any  sublessee  giving  rise  or  responsibility  under  Federal,  state  or  local  environmental  laws. 
Lessee’s  obligations  hereunder  shall  apply  whenever  Government  incurs  costs  or  liabilities  for 
Lessee’s  activities  or  activities  of  any  sublessee  as  provided  hereunder.  This  provision  shall 
survive  the  expiration  or  termination  of  this  Lease. 

13.15  The  responsibility  of  the  Government  to  indemnify  and  hold  harmless  the  Lessee 
and  any  sublessees  against  toxic  torts  and  other  environmental  claims  shall  be  in  accordance  with 
Public  Law  102-484,  Section  330,  as  amended. 

14.  TERMINATION: 


14. 1  Government  shall  have  the  right  to  terminate  this  Lease,  in  whole  or  in  part,  without 
liability,  upon  thirty  (30)  calendar  days  notice: 

14.1.1  In  the  event  of  a national  emergency  as  declared  by  the  President  or  the 
Congress  of  the  United  States;  or 

14.1.2  In  the  event  of  breach  by  Lessee  of  any  terms  and  conditions  hereof  In 
the  event  of  a breach  involving  the  performance  of  any  obligation.  Lessee  shall  be  afforded  thirty 
(30)  calendar  days  from  the  receipt  of  Government's  notice  of  intent  to  terminate  to  complete  the 
performance  of  the  obligation  or  otherwise  cure  the  subject  breach  and  avoid  termination  of  this  - 
Lease,  unless  Government  determines  that  a shorter  period  is  required  for  safety,  environmental, 
operations  or  security  purposes.  In  the  event  that  Government  shall  elect  to  teiniinate  this  Lease 
on  account  of  the  breach  by  Lessee  of  any  of  the  terms  and  conditions,  Government  shall  be 
entitled  to  recover  and  Lessee  shall  pay  to  Government: 

14. 1 .2(a)  The  costs  incurred  in  reacquiring  possession  of  the  Leased 

Premises. 


14. 1 .2(b)  The  costs  incurred  in  performing  any  obligation  on  the  part  of 
Lessee  to  be  performed  hereunder. 

14.1.2(c)  An  amount  equal  to  the  aggregate  of  any  maintenance 
obligations  and  charges  assumed  hereunder  and  not  paid  or  satisfied,  which  amounts  shall  be  due 
and  payable  at  the  time  when  such  obligations  and  charges  would  have  accrued  or  become  due 
and  payable  under  this  Lease. 

14.1.3  Upon  the  Government  making  a final  decision  on  disposal  of  the  Leased 
Premises  that  is  inconsistent  with  continued  use  thereof  by  Lessee  under  this  Lease. 

14.2  Lessee  shall  have  the  right  to  terminate  this  Lease  upon  thirty  (30)  calendar  days 
written  notice  to  Government  in  the  event  of  breach  by  Government  of  any  of  the  terms  and 
conditions  hereof  In  the  event  of  a breach  involving  the  performance  of  any  obligation. 
Government  shall  be  afforded  sixty  (60)  calendar  days  from  the  receipt  of  Lessee's  notice  of 
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intent  to  terminate  to  complete  performance  of  the  obligation  or  otherwise  cure  the  subject 
breach  and  avoid  termination  of  this  Lease.  Lessee  shall  also  have  the  right  to  terminate  this 
Lease  in  the  event  of  damage  to  or  destruction  of  all  of  the  improvements  on  Leased  Premises  or 
such  a substantial  portion  thereof  as  to  render  Leased  Premises  incapable  of  use  for  the  purposes 
for  which  it  is  leased  hereunder,  provided: 

14.2.1  Government  either  has  not  authorized  or  directed  the  repair,  rebuilding  or 
replacement  of  the  improvements  or  has  made  no  provision  for  payment  for  such  repair, 
rebuilding  or  replacement  by  application  of  insurance  proceeds  or  otherwise;  and 

14.2.2  That  such  damage  or  destruction  was  not  occasioned  by  the  fault  or 
negligence  of  Lessee  or  any  of  its  officers,  agents,  servants,  employees,  sublessees,  licensees  or 
invitees,  or  by  any  failure  or  refusal  on  the  part  of  Lessee  to  fully  perform  its  obligations  under 
this  Lease. 


14.2.3  If  Government  requires  Lessee  to  vacate  all  or  a substantial  portion  of 
Leased  Premises  pursuant  to  Paragraph  15  of  this  Lease  for  a period  in  excess  of  thirty  (30) 
calendar  days.  Lessee  may  terminate  this  Lease  by  written  notice  to  Government  given  at  any 
time  while  Lessee  shall  continue  to  be  denied  use  of  all  or  a substantial  portion  of  Leased 
Premises.  Lessee  shall  thereafter  surrender  possession  of  Leased  Premises  within  fifteen  (15) 
calendar  days  of  such  notice. 

15.  ENVIRONMENTAL  CONTAMINATION; 


In  the  event  environmental  contamination  is  discovered  on  Leased  Premises  which 
creates,  in  Government’s  determination,  an  imminent  and  substantial  endangerment  to  human 
health  or  the  environment  which  necessitates  evacuation  of  Leased  Premises,  and 
notwithstanding  any  other  termination  rights  and  procedures  contained  in  this  Lease,  Lessee  shall 
vacate  or  require  any  sublessee  to  vacate  Leased  Premises  immediately  upon  notice  from 
Government  of  the  existence  of  such  a condition.  Exercise  of  this  right  by  Government  shall  be 
without  liability,  except  that  Lessee  shall  not  be  responsible  for  the  payment  of  consideration,  the 
amount  of  deduction  to  be  determined  on  a daily  pro-rata  basis,  during  the  period  Leased 
Premises  is  vacated.  Government’s  exercise  of  this  right  herein  to  order  the  Leased  Premises 
immediately  vacated  does  not  alone  constitute  a termination  of  the  Lease,  but  such  right  may  be 
exercised  in  conjunction  with  any  other  termination  rights  provided  in  this  Lease  or  by  law. 

16.  NON-ENVIRONMENTAL  INDEMNIFICATION  BY  LESSEE: 

Lessee  shall  indemnify,  defend,  and  save  Government  harmless  and  shall  pay  all  costs, 
expenses  and  reasonable  attorney’s  fees  for  all  trial  and  appellate  levels  and  post  judgment 
proceedings  in  connection  with  any  fines,  suits,  actions,  damages,  liability,  causes  of  action  of 
every  nature  whatsoever  arising  or  growing  out  of,  or  in  any  manner  connected  with,  the 
occupation  or  use  of  the  Leased  Premises  by  Lessee  and  the  employees,  agents,  servants,  guests, 
invitees,  contractors  and  sublessees  of  Lessee.  These  include,  but  are  not  limited  to,  any  fines, 
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i 

claims,  demands  and  causes  of  action  of  every  nature  whatsoever  which  may  be  made  upon, 
sustained  or  incurred  by  Government  by  reason  of  any  breach,  violation,  omission  or  non- 
performance of  any  term,  covenant  or  condition  hereof  on  the  part  of  Lessee  or  the  employees, 
agents,  servants,  guests,  invitees  and  sublessees  of  Lessee.  This  indemnification  also  applies  to 
claims  arising  out  of  the  furnishing  of  any  utilities  or  services  by  Government  or  any  interruption 
therein  or  failure  thereof,  whether  or  not  the  same  shall  be  occasioned  by  the  negligence  or  lack 
of  diligence  of  Lessee,  its  officers,  agents,  servants,  employees  or  sublessees.  However,  this 
indemnity  shall  not  extend  to  damages  due  to  the  sole  fault  or  negligence  of  Government  or  its 
contractors.  This  covenant  shall  survive  the  termination  of  this  Lease. 

17.  INSURANCE: 

17.1  At  the  commencement  of  this  Lease,  Lessee  shall  obtain,  from  a reputable  insurance 
company  or  companies,  comprehensive  general  liability  insurance.  The  insurance  shall  provide 
an  amount  not  less  than  the  minimum  combined  single  limit  described  in  Addendum  (a)  for  any 
number  of  persons  or  claims  arising  from  any  one  incident  with  respect  to  bodily  injuries  or 
death  resulting  therefrom,  property  damage  or  both,  suffered  or  alleged  to  have  been  suffered  by 
any  person  or  persons  resulting  from  the  operations  of  Lessee,  sublessees,  contractors  and 
invitees  under  the  terms  of  this  Lease.  Lessee  shall  require  its  insurance  company  to  furnish 
Government  a copy  of  the  policy  or  policies,  or  if  acceptable  to  Government,  certificates  of 

^ insurance  evidencing  the  purchase  of  such  insurance.  The  minimum  amount  of  liability 

insurance  coverage  is  subject  to  revision  by  Government  every  three  years  or  upon  renewal  or 
modification  of  this  Lease. 

17.2  As  to  those  structures  and  improvements  on  Leased  Premises  constructed  by  or 
owned  by  Government,  Lessee  shall  procure  and  maintain  at  Lessee's  cost  a standard  fire  and 
extended  coverage  insurance  policy  or  policies  on  Leased  Premises  in  an  amount  not  less  than 
that  described  in  Addendum  (a)  to  demolish  damaged  or  destroyed  structures  and  improvements, 
remove  debris,  and  clear  the  Leased  Premises.  Lessee  shall  procure  such  insurance  from  a 
reputable  company  or  companies.  The  insurance  policy  shall  provide  that  in  the  event  of  loss 
thereunder,  the  proceeds  of  the  policy  or  policies,  at  the  election  of  Government,  shall  be  payable 
to  Lessee  to  be  used  solely  for  the  demolition  of  damaged  or  destroyed  structures  and 
improvements,  removal  of  debris  and  clearance  of  the  Leased  Premises  or  for  repair,  restoration, 
or  replacement  of  the  property  damaged  or  destroyed.  Any  balance  of  the  proceeds  not  required 
for  such  purposes  shall  be  paid  to  Government.  If  Government  does  not  elect,  by  notice  in 
writing  to  the  insurer  within  thirty  (30)  calendar  days  after  the  damage  or  destruction  occurs,  to 
have  the  proceeds  paid  to  Lessee  for  the  purposes  herein  above  set  forth,  then  such  proceeds  shall 
be  paid  to  Government,  provided  however  that  the  insurer,  after  payment  of  any  proceeds  to 
Lessee  in  accordance  with  the  provision  of  the  policy  or  policies,  shall  have  no  obligation  or 
liability  with  respect  to  the  use  or  disposition  of  the  proceeds  by  Lessee.  Nothing  herein 
contained  shall  be  construed  as  an  obligation  upon  Government  to  repair,  restore  or  replace 

^ Leased  Premises  or  any  part  thereof 
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17.3  If  and  to  the  extent  required  by  law,  Lessee  shall  provide  workmen’s  compensation 
or  similar  insurance  in  form  and  amounts  required  by  law. 

17.4  During  the  entire  period  this  Lease  shall  be  in  effect,  Lessee  shall  require  its 
contractors  or  sublessees  or  any  contractor  performing  work  at  Lessee’s  or  sublessee’s  request  on 
Leased  Premises  to  carry  and  maintain  the  insurance  required  below: 

17.4.1  Comprehensive  general  liability  insurance,  in  the  amount  described  in 

Addendum  (a). 

1 7.4.2  Workman’s  compensation  or  similar  insurance  in  form  and  amounts 
required  by  law. 

1 7.5  All  insurance  which  this  Lease  requires  Lessee  or  sublessee  to  carry  and  maintain  or 
cause  to  be  carried  or  maintained  shall  be  in  such  form,  for  such  periods  of  time,  and  with  such 
insurers  as  Government  may  reasonably  require  or  approve.  All  policies  or  certificates  issued  by 
the  respective  insurers  for  public  liability  and  property  insurance  will  name  Government  as  an 
additional  insured,  provide  that  any  losses  shall  be  payable  notwithstanding  any  act  or  failure  to 
act  or  negligence  of  Lessee  or  Government  or  any  other  person,  provide  that  no  cancellation, 
reduction  in  amount  or  material  change  in  coverage  thereof  shall  be  effective  until  at  least  thirty 
(30)  calendar  days  after  receipt  by  Government  of  written  notice  thereof;  provide  that  the  insurer 
shall  have  no  right  of  subrogation  against  Government;  and  be  reasonably  satisfactory  to 
Government  in  all  other  respects.  In  no  circumstances  will  Lessee  be  entitled  to  assign  to  any 
third  party,  rights  of  action  which  Lessee  may  have  against  Government. 

Lessee  and  sublessees  shall  deliver  or  cause  to  be  delivered  promptly  to  Government  a certificate 
of  insurance  evidencing  the  insurance  required  by  this  Lease  and  shall  also  deliver  prior  to 
expiration  of  any  such  policy,  a certificate  of  insurance  evidencing  each  renewal  policy  covering 
the  same  risks. 

18.  LABOR  PROVISION: 


During  the  term  of  this  Lease,  Lessee  agrees  as  follows; 

1 8. 1 Lessee  will  not  discriminate  against  any  employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex  or  national  origin.  Lessee  shall  take  affirmative  action  to 
ensure  that  applicants  are  employed,  and  that  employees  are  treated  during  employment,  without 
regard  to  their  race,  color,  religion,  sex  or  national  origin.  Such  action  shall  include,  but  not  be 
limited  to  the  following:  employment,  upgrading,  demotion  or  transfer,  recruitment  or 
recruitment  advertising,  layoff  or  termination,  rate  of  pay  or  other  forms  of  compensation  and 
selection  for  training,  including  apprenticeship.  Lessee  agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for  employment,  notices  to  be  provided  by  Government 
setting  forth  the  provisions  of  this  nondiscrimination  clause. 
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18.1.1  Lessee  shall,  in  all  solicitations  or  advertisements  for  employees  placed  at 
Leased  Premises  by  or  on  behalf  of  Lessee,  state  that  all  qualified  applicants  will  receive 
consideration  for  employment  without  regard  to  race,  color,  religion,  sex  or  national  origin. 

18.1.2  Lessee  shall  send  to  each  labor  union  or  representative  of  workers  with 
which  it  has  a collective  bargaining  agreement  or  other  contract  or  understanding  a notice  to  be 
provided  by  Government,  advising  the  labor  union  or  worker's  representative  of  Lessee's 
commitments  under  this  equal  opportunity  clause  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees  and  applicants  for  employment. 

18.1.3  Lessee  shall  comply  with  all  provisions  of  Executive  Order  1 1246  of 
September  24,  1965,  as  amended  by  Executive  Order  11375  of  October  13,  1967,  and  of  the 
rules,  regulations  and  relevant  orders  of  the  Secretary  of  Labor. 

18.1.4  Lessee  shall  furnish  all  information  and  reports  required  by  Executive 
order  1 1246  of  September  24,  1965,  as  amended  by  Executive  Order  1 1375  of  October  13,  1967, 
and  of  the  rules,  regulations  and  relevant  orders  of  the  Secretary  of  Labor  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  records  and  accounts  by  Government  and  the  Secretary  of 
Labor  for  purposes  of  investigating  to  ascertain  compliance  with  such  rules,  regulations  and 
orders. 

18.1.5  In  the  event  of  Lessee’s  noncompliance  with  the  equal  opportunity  clause 
of  this  Lease  or  with  any  of  said  rules,  regulations  or  orders,  this  lease  may  be  canceled, 
terminated  or  suspended  in  whole  or  in  part  and  Lessee  may  be  declared  ineligible  for  further 
Government  contracts  in  accordance  with  procedures  authorized  in  Executive  Order  1 1246  of 
September  24,  1965,  as  amended  by  Executive  order  1 1375  of  October  13,  1967,  and  such  other 
sanctions  may  be  imposed  and  remedies  invoked  as  provided  in  Executive  Order  11246  of 
September  24,  1 965,  as  amended  by  Executive  Order  1 1 375  of  October  13,1 967,  or  by  rule, 
regulation  or  order  of  the  Secretary  of  Labor,  or  otherwise  provided  by  law. 

18.1.6  Lessee  will  include  the  above  provisions  in  every  sublease  unless 
exempted  by  rules,  regulations  or  orders  of  the  Secretary  of  Labor  issued  pursuant  to  Section  204 
of  Executive  Order  1 1246  of  September  24,  1965,  as  amended  by  Executive  Order  1 1375  of 
October  13,  1967,  so  that  such  provisions  will  be  binding  upon  each  sublessee.  Lessee  will  take 
such  action  with  respect  to  any  sublessee  as  Government  may  direct  as  a means  of  enforcing  such 
provisions  including  sanctions  for  noncompliance;  provided,  however,  that  in  the  event  Lessee 
becomes  involved,  or  is  threatened  with  litigation  with  sublessee  as  a result  of  such  direction  by 
Government,  Lessee  may  request  the  United  States  to  enter  into  such  litigation  to  protect  the 
interest  of  the  United  States. 


All  correspondence  in  connection  with  this 
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1 8.2  This  Lease,  to  the  extent  that  it  is  a contract  of  a character  specified  in  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  327-330)  and  is  not  covered  by  the  Walsh- 
Healy  Public  Contracts  Act  (41  U.S.C.  35-45),  is  subject  to  the  following  provisions  and 
exceptions  of  said  Contract  Work  Hours  and  Safety  Standards  Act  and  to  all  other  provisions  and 
exceptions  of  said  law. 

1 8.2. 1 Lessee  shall  not  require  or  permit  any  laborer  or  mechanic  in  any 
workweek  in  which  he  is  employed  on  any  work  under  this  Lease  to  work  in  excess  of  40  hours 
in  such  work  week  on  work  subject  to  the  provisions  of  the  Contract  Work  Hours  and  Safety 
Standards^Act  unless  such  laborer  or  mechanic  receives  compensation  at  a rate  not  less  than  one 
and  one-half  times  his  basic  rate  of  pay  for  all  such  hours  worked  in  excess  of  40  hours  in  such 
work  week.  The  “basic  rate  of  pay”,  as  used  in  this  clause,  shall  be  the  amount  paid  per  hour, 
exclusive  of  Lessee’s  contribution  or  cost  for  fringe  benefits  and  any  cash  payment  made  in  lieu 
of  providing  fringe  benefits  or  the  basic  hourly  rate  contained  in  the  wage  determination, 
whichever  is  greater. 

18.2.2  In  the  event  of  any  violation  of  the  provision  of  Paragraph  18.2.1,  Lessee 
shall  be  liable  to  any  affected  employee  for  any  amounts  due,  and  to  the  United  States  for 
liquidated  damages.  Such  liquidated  damages  shall  be  computed  with  respect  to  each  individual 
laborer  or  mechanic  employed  in  violation  of  the  provisions  of  paragraph  18.2.1  in  the  sum  of  ten 
SI 0.00  for  each  calendar  day  on  which  such  employee  was  required  or  permitted  to  be  employed 
on  such  work  in  excess  of  the  standard  work  week  of  40  hours  without  payment  of  the  overtime 
wages  required  by  Paragraph  18.2.1. 

18.3  In  connection  with  the  performance  of  work  required  by  this  Lease,  Lessee  agrees 
not  to  employ  any  person  undergoing  a sentence  of  imprisonment  at  hard  labor. 

19.  SUBMISSION  OF  NOTICES: 


Notices  shall  be  sufficient  under  this  Lease  if  made  in  writing  and  to  the  addressees  as 
described  in  Addendum  (a).  Copies  of  all  such  notices  provided  to  Lessee's  representative 
identified  above  shall  also  be  furnished  to  the  additional  addressees  described  in  Addendum  (a). 
The  individuals  so  designated  in  Addendum  (a)  shall  be  the  representatives  of  the  parties  and  the 
points  of  contact  during  the  period  of  this  Lease. 

20.  AUDIT: 


This  Lease  shall  be  subject  to  audit  by  any  and  all  cognizant  Government  agencies. 
Lessee  shall  make  available  to  such  agencies  for  use  in  connection  with  such  audits  all  records 
which  it  maintains  with  respect  to  this  Lease  and  copies  of  all  reports  required  to  be  filed 
hereunder. 


All  correspondence  in  connection  with  this 
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21.  AGREEMENT; 


This  Lease  shall  not  be  modified  unless  in  writing  and  signed  by  both  parties.  No  oral 
statements  or  representation  made  by,  for  or  on  behalf  of  either  party  shall  be  a part  of  this  Lease 
Should  a conflict  arise  between  the  provisions  of  this  Lease  and  any  exhibit  hereto,  or  any  other 
agreement  between  Government  and  Lessee,  the  provisions  of  this  Lease  shall  take  precedence. 

22.  FAILURE  TO  INSIST  ON  COMPLIANCE: 

The  failure  of  Government  to  insist,  in  any  one  or  more  instances,  upon  performance  of 
any  of  the  terms,  covenants  or  conditions  of  this  Lease  shall  not  be  construed  as  a waiver  or 
relinquishment  of  Government's  right  to  the  future  performance  of  any  such  terms,  covenants  or 
conditions  and  Lessee's  obligations  in  respect  to  such  future  performance  shall  continue  in  full 
force  and  effect. 

23.  DISPUTES: 


23.1  This  lease  is  subject  to  the  Contract  Disputes  Act  of  1978,  as  amended  (41  U.S.C. 
601-613)  (the  Act). 

23.2  Except  as  provided  in  the  Act,  all  disputes  arising  under  or  relating  to  this  lease 
shall  be  resolved  under  this  clause. 

23.3  “Claim”,  as  used  in  this  clause,  means  a written  demand  or  written  assertion  by 
Lessee  or  Government  seeking,  as  a matter  of  right,  the  payment  of  money  in  a sum  certain,  the 
adjustment  or  interpretation  of  lease  terms,  or  other  relief  arising  under  or  relating  to  this  Lease. 
A claim  arising  under  this  Lease,  unlike  a claim  relating  to  this  Lease,  is  a claim  that  can  be 
resolved  under  a lease  clause  that  provides  for  the  relief  sought  by  the  claimant.  How'ever,  a 
written  demand  or  written  assertion  by  Lessee  seeking  the  payment  of  money  exceeding 
$100,000  is  not  a claim  under  the  Act  until  certified  as  required  by  subparagraph  23.4  below.  A 
voucher,  invoice  or  other  routine  request  for  payment  that  is  not  in  dispute  when  submitted,  is 
not  a claim  under  the  Act.  The  submission  may  be  converted  to  a claim  under  the  Act,  by 
complying  with  the  submission  and  certification  requirernents  of  this  clause,  if  it  is  disputed 
either  as  to  liability  or  amount  or  is  not  acted  upon  in  a reasonable  time.  “Command”  used  in 
this  clause  means  the  Command  described  in  Addendum  (a). 

23.4  A claim  by  Lessee  shall  be  made  in  writing  and  submitted  within  six  (6)  years  after 
accrual  of  the  claim,  to  the  Command,  for  a written  decision.  A claim  by  the  Government 
against  Lessee  shall  be  subject  to  a written  decision  by  the  Command. 
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23.4. 1  Lessee  shall  provide  the  certification  specified  in  subparagraph  23.4.3  of 
this  clause  when  submitting  any  claim: 

(a)  Exceeding  $100,000;  or 

(b)  Regardless  of  the  amount  claimed,  when  using: 

(1)  Arbitration  conducted  pursuant  to  5 U.S.C.  575-580;  or 

(2)  Any  other  alternative  means  of  dispute  resolution  (ADR) 
technique  that  the  agency  elects  to  use  in  accordance  with  the  Administrative  Dispute  Resolution 
Act  (ADRA). 


23.4.2  The  certification  requirement  does  not  apply  to  issues  in  controversy  that 
have  not  been  submitted  as  all  or  part  of  a claim. 

23.4.3  The  certification  shall  state  as  follows:  “I  certify  that  the  claim  is  made  in 
good  faith;  that  the  supporting  data  are  accurate  and  complete  to  the  best  of  my  knowledge  and 
belief;  that  the  amount  requested  accurately  reflects  the  contract  adjustment  for  which  Lessee 
believes  Government  is  liable;  and  that  I am  duly  authorized  to  certify  the  claim  on  behalf  of 
Lessee.” 


23.4.4  The  certification  may  be  executed  by  any  person  duly  authorized  to  bind 
Lessee  with  respect  to  the  claim. 

23.5  For  Lessee  claims  of  $100,000  or  less,  the  Command,  must,  if  requested  in  wxiting 
by  Lessee,  render  a decision  within  60  calendar  days  of  the  request.  For  Lessee-certified  claims 
over  $100,000,  the  Command,  must,  within  60  calendar  days,  decide  the  claim  or  notify  Lessee 
of  the  date  by  which  the  decision  will  be  made. 

23.6  The  Command’s,  decision  shall  be  final  unless  Lessee  appeals  or  files  a suit  as 
provided  in  the  Act. 

23.7  At  the  time  a claim  by  the  Lessee  is  submitted  to  Command  or  a claim  by 
Government  is  presented  to  Lessee,  the  parties,  by  mutual  consent,  may  agree  to  use  ADR. 

When  using  arbitration  conducted  pursuant  to  5 U.S.C.  575-580,  or  when  using  any  other  ADR 
technique  that  the  agency  elects  to  employ  in  accordance  with  the  ADRA,  any  claim,  regardless 
of  amount,  shall  be  accompanied  by  the  certification  described  in  Paragraph  23.4.3  of  this  clause, 
and  executed  in  accordance  with  Paragraph  23.4.4  of  this  clause. 

23.8  Government  shall  pay  interest  on  the  amount  found  due  and  unpaid  by  Government 
from  (1)  the  date  the  Command  receives  the  claim  (properly  certified  if  required),  or  (2)  the  date 
payment  otherwise  would  be  due,  if  that  date  is  later,  until  the  date  of  payment.  With  regard  to 
claims  having  defective  certifications,  as  defined  in  FAR  33.201,  interest  shall  be  paid  from  the 
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date  that  the  Command  initially  receives  the  claim.  Simple  interest  on  claims  shall  be  paid  at  the 
rate,  fixed  by  the  Secretary  of  the  Treasury,  as  provided  in  the  Act,  which  is  applicable  to  the 
period  during  which  the  Command  receives  the  claim  and  then  at  the  rate  applicable  for  each  6- 
month  period  as  fixed  by  the  Treasuiy  Secretary  during  the  pendency  of  the  claim. 

23.9  Lessee  shall  proceed  diligently  with  the  performance  of  Lease,  pending  final 
resolution  of  any  request  for  relief,  claim,  appeal  or  action  arising  under  Lease,  and  comply  with 
any  decision  of  the  Command. 

24.  COVENANT  AGAINST  CONTINGENT  FEES: 

Lessee  warrants  that  no  person  or  agency  has  been  employed  or  retained  to  solicit  or 
secure  this  Lease  upon  an  agreement  or  understanding  for  a commission,  percentage,  brokerage 
or  contingent  fee,  excepting  bona  fide  employees  or  bona  fide  established  commercial  agencies 
maintained  by  Lessee  for  the  purpose  of  securing  business.  For  breach  or  violation  of  this 
warranty,  Government  shall  have  tlie  right  to  annul  this  Lease  without  liability  or  in  its 
discretion,  to  require  Lessee  to  pay,  in  addition  to  the  rental  or  consideration,  the  full  amount  of 
such  commission,  percentage,  brokerage  or  contingent  fee. 

25.  OFFICIALS  NOT  TO  BENEFIT; 

No  member  of  or  delegate  to  Congress  or  Resident  Commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  Lease  or  to  any  benefit  to  arise  therefrom,  but  this  provision  shall  not  be 
construed  to  extend  to  this  Lease  if  made  with  a corporation  for  its  general  benefit. 

26.  LIENS: 


Lessee  shall  promptly  discharge  or  cause  to  be  discharged  any  valid  lien,  right  in  rem, 
claim  or  demand  of  any  kind,  except  one  in  favor  of  Government,  which  at  any  time  may  arise  or 
exist  with  respect  to  the  Leased  Property  or  materials  or  equipment  furnished  therefor,  or  any 
part  thereof,  and  if  the  same  shall  not  be  promptly  discharged  by  Lessee,  or  should  Lessee  or 
sublessee  be  declared  bankrupt  or  make  an  assignment  on  behalf  of  creditors,  or  should  the 
leasehold  estate  be  taken  by  execution.  Government  reserves  the  right  to  take  immediate 
possession  without  any  liability  to  Lessee  or  any  sublessee.  Lessee  and  any  sublessee  shall  be 
responsible  for  any  costs  incurred  by  Government  in  securing  clear  title  to  its  property. 

27.  TAXES: 


Lessee  shall  pay  to  the  proper  authority,  when  and  as  the  same  become  due  and  payable, 
all  taxes,  assessments  and  similar  charges  which,  at  any  time  during  the  term  of  this  Lease,  may 
be  imposed  upon  Lessee  with  re.spect  to  Leased  Premises.  Title  10  United  States  Code,  Section 
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2667(e)  contains  the  consent  of  Congress  to  the  Taxation  of  Lessee's  interest  in  Leased  Premises, 
whether  or  not  the  Leased  Premises  are  in  an  zirea  of  exclusive  federal  jurisdiction.  Should 
Congress  consent  to  taxation  of  Government's  interest  in  the  property,  this  Lease  will  be 
renegotiated. 

28.  SUBJECT  TO  EXISTING  AND  FUTURE  EASEMENTS  AND  RIGHTS-  OF-WAY: 

This  Lease  is  subject  to  all  outstanding  easements  and  rights-of-way  for  location  of  any 
type  of  facility  over,  across,  in  and  upon  Leased  Premises  or  any  portion  thereof  and  to  the  right 
of  Government  to  grant  such  additional  easements  and  rights-of-way  over,  across,  in  and  upon 
Leased  Premises  as  it  shall  determine  to  be  in  the  public  interest;  provided  that  any  such 
additional  easement  or  right-of-way  shall  be  conditioned  on  the  assumption  by  the  grantee 
thereof  of  liability  to  Lessee  for  such  damages  as  Lessee  shall  suffer  for  property  destroyed  or 
property  rendered  unusable  on  account  of  the  grantee's  exercise  of  its  rights  thereunder.  There  is 
hereby  reserved  to  the  holders  of  such  easements  and  rights-of-way  as  are  presently  outstanding 
or  which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  Federal,  state  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  Leased  Premises  as  shall  be  necessary  for  the  performance  of 
their  duties  with  regard  to  such  facilities. 

29.  INGRESS-EGRESS  AND  PARKING: 


Lessee  and  any  sublessees  will  be  granted  reasonable  access  to  Leased  Premises  under 
this  Lease.  Such  access  will  be  coordinated  with  Government.  As  a condition.  Lessee  and  any 
sublessees  agree  to  adhere  to  all  base  rules  and  regulations  regarding  installation  security, 
ingress,  egress,  safety  and  sanitation  as  may  be  prescribed  from  time  to  time  by  Government. 
Parking  will  be  coordinated  with  Government. 

30.  ADMINISTRATION; 


Except  as  otherwise  provided  for  under  this  Lease,  Government  shall,  under  the  direction 
of  the  Command  described  in  addendum  (a),  have  complete  charge  of  the  administration  of  this 
Lease,  and  shall  exercise  full  supervision  and  general  direction  thereof  insofar  as  the  interests  of 
Government  are  affected. 

31.  SURRENDER: 


Upon  the  expiration  of  this  Lease  or  its  prior  termination.  Lessee  shall  quietly  and 
peacefully  remove  itself  and  its  property  from  Leased  Premises  and  surrender  the  possession 
thereof  to  Government.  Government  may,  in  its  discretion,  declare  any  property  which  has  not 
been  removed  from  Leased  Premises  upon  expiration  or  termination  provided  for  above,  as 
abandoned  property  upon  an  additional  30  calendar  days  notice. 
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32.  INTEREST: 


32.1  Notwithstanding  any  other  provision  of  this  Lease,  unless  paid  within  thirty  (30) 
calendar  days,  all  amounts  that  become  payable  by  Lessee  to  Government  under  this  Lease  (net 
any  applicable  tax  credit  under  the  Internal  Revenue  Code)  shall  bear  interest  from  the  date  due. 
The  rate  of  interest  will  be  the  Current  Value  of  Funds  rate  published  by  the  Secretary  of 
Treasury  pursuant  to  31  U.S.C.  3717  (Debt  Collection  Act  of  1982). 

32.1.1  Amounts  shall  be  due  upon  the  earliest  of; 

32.1.1(a)  the  date  fixed  pursuant  to  this  Lease, 

32.1.1(b)  the  date  of  the  first  written  demand  for  payment,  consistent  with 
this  Lease,  including  demand  consequent  upon  default  termination, 

32.1.1(  c)  the  date  of  transmittal  by  Government  to  Lessee  of  a proposed 
supplemental  agreement  to  confirm  completed  negotiations  fixing  the  amount, 

32.1.1  (d)  if  this  Lease  provides  for  revision  of  prices,  the  date  of  written 
notice  to  Lessee  stating  the  amount  of  refund  payable  in  connection  with  a pricing  proposal  or  in 
connection  with  a negotiated  pricing  agreement  not  confirmed  by  Lease  supplement. 

33.  AVAILABILITY  OF  FUNDS: 


The  Government’s  obligations  under  this  Lease  are  subject  to  the  availability  of  funds 
appropriated  for  such  purposes.  Nothing  in  this  Lease  shall  be  interpreted  to  require  obligations 
or  payments  by  Government  which  are  in  violation  of  the  Anti-Deficiency  Act  (31  USC  1341). 

34.  APPLICABLE  RULES  AND  REGULATIONS: 


Lessee  and  any  Sublessees  shall  comply  with  all  Federal,  State  and  local  laws,  regulations 
and  standards  that  are  applicable  or  may  become  applicable  to  Lessee’s  or  Sublessee’  activities 
on  the  Leased  Premises.  These  include,  but  are  not  limited  to,  laws  and  regulations  on  the 
environment,  construction  of  facilities,  health,  safety,  food  service,  water  supply,  sanitation,  use 
of  pesticides,  and  licenses  or  permits  to  do  business.  Lessee  and  any  Sublessee  are  responsible 
for  obtaining  and  paying  for  permits  required  for  its  operations  under  the  Lease. 

35.  SPECIAL  PROVISIONS: 

Special  provisions  are  set  forth  in  Addendum  (a). 

36.  EXHIBITS: 


The  list  of  Exhibits  is  set  forth  in  Addendum  (a). 
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IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  below 
duly  executed  this  Lease  as  of  the  day  and  year  first  above  written. 

WITNESS  THE  LTNITED  STATES  OF  AMERICA 

By: 

Date: 

TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY 

By: 

Title: 

Date: 

APPROVED  AS  TO  FORM 

CITY  ATTORNEY 
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Addendum  (a)  to  Less  Than  Fair  Market  Value  Interim  Lease  Between 
The  United  States  of  America 
and 

Treasure  Island  Development  Authority 


For  the  purpose  of  this  lease,  the  following  shall  apply: 

PARAGRAPH  1 - LEASED  PREMISES 

Leased  Prejnises  shall  refer  to:  All  the  premises  as  shown  on  Exhibits  A-1  and  A-2, 
approximately  12,125  square  feet  (.28  acres). 

PARAGRAPH  2 - TERM 

The  term  of  this  lease  shall  be  for: 

Five  (5)  Years,  beginning  1 July  1999  and  ending  30  June  2004 
PARAGRAPH  3 - CONSIDERATION 
Common  services  charges  are  as  follows: 

0.025  per  square  foot  per  month  of  occupied  building  space  (1)  used  or  occupied  by  Lessee; 
or  (2)  subleased  by  Lessee  to  another; 

0.003  per  square  foot  per  month  of  land  area  (1)  used  or  occupied  by  Lessee;  (2)  subleased  by 
Lessee  to  another 

PARAGRAPH  4 - USE  OF  LEASED  PREMISES 


Leased  premises  shall  be  used  for  the  following  purpose:  Telecommunication  cell  sites. 
PARAGRAPH  13  - ENVIRONMENTAL  PROTECTION  PROVISION 

13.4  Government  acknowledges  that  the  former  Naval  Station,  Treasure  Island  has  NOT 
been  identified  as  a National  Priorities  List  (NPL)  Site  under  the  Comprehensive  Environmental 
Response  Compensation  and  Liability  Act  (CERCLA)  of  1980,  as  amended. 

PARAGRAPH  17  INSURANCE 

17.1  Comprehensive  general  liability  insurance  shall  provide  coverage  in  an  amount  not 
less  than  a minimum  combined  single  limit  of  $3,000,000. 
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17.2  Fire  and  extended  liability  insurance  coverage  shall  be  provided  in  the  amount  of 
S5.000.000. 

17.4. 1 Comprehensive  general  liability  insurance  shall  provide  coverage  in  an  amount 
not  less  than  $1,000,000  per  occurrence  with  respect  to  personal  injury  or  death,  and  $1,000,000 
per  occurrence  with  respect  to  property  damage. 

PAR.\GRAPH  19  - SUBMISSION  OF  NOTICES 


Lessee;  - City  and  County  of  San  Francisco 
Ms.  Annemarie  Conroy 
San  Francisco  Mayor’s  Office 
Treasure  Island  Project 
410  Palm  Ave.  Bldg.  1,  Room  237 
Treasure  Island 
San  Francisco,  CA  94130 

Government;  Commanding  Officer  (Code  624) 

Engineering  Field  Activity  - West  (Bldg.  208/2) 

Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  CA  94066-5000 

PARAGRAPH  23  ( DISPUTES)  AND  30  fADMINISTRATION) 

For  the  purposes  of  Paragraphs  23  and  30,  the  “Command”  shall  refer  to; 

Commanding  Officer 
Engineering  Field  Activity  - West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  CA  94066-5000 

PARAGRAPH  35  - SPECIAL  PROVISIONS 


1 . The  Caretaker  Site  Office,  Treasure  Island,  must  approve  all  work  in  connection  with 
improvements/alterations  made  to  the  leased  property  prior  to  commencement  of  work  to  ensure 
protection  of  human  health  and  the  environment.  Point  of  contact,  LCDR  Gough,  (415)  743-4720. 

2.  Lessee  or  its  sublessee  is  prohibited  from  excavating,  drilling  or  other  ground-distributing 
activity  without  prior  written  consent  and  oversight  of  the  Navy,  except  for  routine  landscaping 
activities. 
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3.  Lessee  or  its  sublessee  must  submit  a ONE-TIME  EXCAVATION  PERMIT  REQUEST  to 
the  Navy  Caretaker  Site  Office  (CSO)  Treasure  Island,  Building  1,  Treasure  Island  Navy  Utilities 
Manager,  (415)  743-4708  or  Mr.  Chuck  Swanson,  San  Francisco  Public  Utilities  Commission 
(415)  274-0333.  Excavation  permits  can  only  be  granted  where  each  excavation  location  is 
identified  on  a map. 

4.  Lessee  or  its  sublessee  is  required  to  return  all  excavated  soils  to  the  original  excavation  hole. 
Excess  soils  not  returned  to  the  hole  shall  not  be  redistributed  on  or  removed  from  the  site  until 
tested  for  lead  content  if  the  surface  is  unpaved. 

5.  Lessee*" or  its  sublessee  is  prohibited  from  installing  groundwater  wells,  or  otherwise  using  on 
the  leased  premises. 

6.  Lessee  or  its  sublessee  shall  be  financially  responsible  for  repairing  any  damage  done  to  any 
existing  or  future  groundwater  monitoring  wells. 

7.  Lessee  or  its  sublessee  shall  not  interfere  with  the  ongoing  Installation  Restoration  and  other 
environmental  program  activities. 

8.  Lessee  or  its  sublessee  is  prohibited  from  using  the  leased  property  for  the  treatment  or 
disposal  of  toxic  or  hazardous  material,  which  includes  material  of  a flammable,  explosive  or 
pyrotechnic  nature. 

9.  Lessee  or  its  sublessee  shall  be  responsible  for  obtaining  all  necessary  permits  and  licenses  for 
operation  on  the  leased  premises.  Any  violation  of  permit  conditions  will  be  grounds  to  require 
the  Lessee  or  its  sublessee  to  cease  operation  or  possible  termination  of  the  lease. 

10.  Uses  by  the  Lessee  or  its  sublessee  are  limited  to  a type  and  nature  described  in  the  Lease 
document. 

1 1.  The  Navy  and  regulatory  agencies  reserve  the  right  to  enter  the  leased  property  to  conduct 
investigations  and  surveys,  collect  samples,  perform  remediation,  access  monitoring  wells,  or 
engage  in  other  activities  associated  with  the  IR  and  BRAG  programs. 

12.  Lessee  or  its  sublessee  shall  conduct  routine  evaluations  of  the  condition  of  any  existing 
asbestos  contained  material  (ACM)  and  comply  with  all  applicable  Federal,  State  and  local  laws 
relating  to  asbestos.  Lessee  or  its  sublessee  shall  be  responsible  for  all  costs  associated  with 
management  or  removal  of  ACM  on  the  leased  premises. 

13.  Lessee  or  its  sublessee  is  prohibited  from  using  the  leased  premises  for  residential  habitation. 
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PARAGRAPH  36  - LIST  OF  EXHIBITS: 

Exhibit  A - Leased  Premises 

Exhibit  B - Inventory  of  Personal  Property 

Exhibit  C - Joint  Inspection  Report 

Exhibit  D - EBS,  FOSL  and  NEPA  Documentation 

Exhibit  E - Utility  Rates  Schedule 

Exhibit  F - Safety  and  Health  Hazards  to  be  Corrected 

Exhibit  G - Government’s  Obligations  to  Abate  Asbestos 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 


Subject:  Awarding  of  Refuse  Collection  Bid  Agenda  Item  No.  12 

Meeting  of  August  18, 1999 


Contact/Phone:  Annemarie  Conroy,  Executive  Director 

Bob  Mahoney,  Deputy  Director 
415-274-0660 


SUMMARY  OF  REQUESTED  ACTION 

Staff  recommends  that  the  Authority  award  the  bid  for  refuse  collection  service  at  Treasure  Island 
and  Yerba  Buena  Island  (Bid)  to  Golden  Gate  Disposal  & Recycling  Company  (Golden  Gate)  and 
requests  authorization  to  enable  the  Executive  Director  to  execute  a contract  with  Golden  Gate 
commencing  on  September  1,  1999  or  any  date  thereafter  and  having  terms  specified  by  the  Bid 
and  its  accompanying  amendments  and  Golden  Gate’s  bid. 

DISCUSSION 

Pursuant  to  the  Authority’s  approval.  Staff  issued  the  Bid  to  the  public  soliciting  bids  from 
interested  parties.  Two  refuse  collection  companies.  Golden  Gate  and  Bay  Cities  Refuse  Service, 
Inc.  (Bay  Cities),  submitted  bids  in  response  to  the  Bid. 

Golden  Gate’s  bid  quoted  a price  of  $3.51  per  cubic  yard  for  the  collection  of  refuse  pursuant  to 
the  Bid.  Bay  Cities’  bid  quoted  a price  of  $30.00  per  cubic  yard  for  the  collection  of  refuse 
pursuant  to  the  Bid. 

Bay  Cities  submitted  a protest  against  Golden  Gate’s  bid  because  Golden  Gate  failed  to  submit  its 
financial  statements  with  its  bid.  Golden  Gate  has  subsequently  submitted  its  financial  statements 
and  a response  to  Bay  Cities’  protest.  Staff  has  evaluated  Golden  Gate’s  financial  statements  and 
found  them  to  be  complete  and  adequate.  Staff  has  determined  that  Bay  Cities’  protest  against 
Golden  Gate’s  bid  and  has  determined  that  the  protest  lacks  merit  because  the  timeliness  of 
Golden  Gate’s  submission  of  its  financial  statement  did  not  materially  effects  its  bid  price  or  gave 
it  a competitive  advantage  not  enjoyed  by  other  bidders. 

Staff  recommends  that  the  Authority  award  the  contract  for  refuse  collection  to  Golden  Gate  and 
authorize  the  Executive  Director  to  execute  the  contract  to  be  effective  on  September  1,  1999  or 
date  thereafter,  with  terms  as  specified  by  the  Bid  and  Golden  Gate’s  bid  because  Golden  Gate 
bid,  at  $3.5 1 per  cubic  yard  of  refuse  collected,  is  the  lowest,  responsible  and  responsive  bid. 

ATTACHMENTS 

Exhibit  A-  Invitation  for  Bid  (IFB) 

Exhibit  B-Amendments  to  bid  package  and  responses  to  Bay  Cities  queries 
Exhibit  C-Responses  by  Golden  Gate  Disposal  and  Bay  Cities  to  IFB 
Exhibit  D-Bid  protest  letter  from  Bay  Cities 
Exhibit  E-Response  from  Golden  Gate  Disposal 
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DETERMINING  THAT  GOLDEN  GATE  DISPOSAL  & RECYCLING  COMPANY  IS  THE 
LOWEST,  RESPONSIBLE  AND  RESPONSIVE  BIDDER  ON  THE  “INVITATION  FOR  BID  - 
REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA  BUENA  ISLAND;” 
AWARDING  THE  BID  FOR  REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND 
YERBA  BUENA  ISLAND  TO  GOLDEN  GATE  DISPOSAL  & RECYCLING  COMPANY;  AND 
AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  EXECUTE  A CONTRACT  WITH  GOLDEN 
GATE  DISPOSAL  & RECYCLING  COMPANY  HAVING  TERMS  AS  SPECIFIED  BY  THE 
“INVITATION  FOR  BID  - REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND 
YERBA  BUENA  ISLAND”  AND  ITS  ACCOMPANYING  AMENDMENTS  AND  GOLDEN  GATE 
DISPOSAL  & RECYCLING  COMPANY’S  BID. 


WHEREAS,  Naval  Station  Treasure  Island  was  a military  base  located  on  Treasure 
Island  and  Yerba  Buena  Island  (together,  the  “Base”),  which  is  currently  owned  by  the  United 
States  of  America  (“the  Federal  Government”);  and,  % 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base 
Realignment  and  Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its 
subsequent  amendments;  and, 

WHEREAS,  In  1995,  the  United  States  General  Services  Administration  and  the  United 
States  Bureau  of  Land  Management  determined  that  Yerba  Buena  Island  was  surplus  to  the 
Federal  Government’s  needs  and  could  be  transferred  to  the  administrative  jurisdiction  of  the 
Department  of  Defense  under  the  Base  Closure  and  Realignment  Act  of  1990  and  disposed  of 
together  with  Treasure  Island;  and 

WHEREAS,  On  May  2,  1 997,  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  (the  “Board”)  passed  Resolution  No.  380-97,  authorizing  the  Mayor’s  Treasure 
Island  Project  Office  (the  “Project”)  to  establish  a non-profit  public  benefit  corporation  known 
as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a single  entity  ^ 
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focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse,  and  conversion 
of  the  Base  for  the  public  interest,  convenience,  welfare,  and  common  benefit  of  the 
inhabitants  of  the  City  and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  island  Conversion  Act  of  1997,  which  amended 
Section  33492.5  of  the  California  Health  & Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statues  of  1968  (the  “Act”),  the  California  Legislature  (i)  designated  the  Authority 
as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base 
upon  approval  of  the  Board,  and  (ii)  with  respect  to  those  portions  of  the  Base  which  are 
subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  authority  to  administer  the  public 
trust  for  commerce,  navigation,  and  fisheries  as  to  such  property;  and 

WHEREAS,  The  Board  approved  the  designation  of  the  Authority  as  a redevelopment 
agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997  and  the  Authority’s 
Articles  of  Incorporation  and  Bylaws,  the  Authority,  acting  by  and  through  its  Board  of 
Directors,  has  the  power,  subject  to  applicable  laws,  to  approve  and  enter  into  agreements  or 
contracts  affecting  the  Base,  including  without  limitation,  contracts  for  the  procurement  of 
goods  and  services;  and, 

WHEREAS,  The  Authority  issued  a Purchasing  Policy  and  Procedures  which  provides 
that  all  purchasing  transactions  (purchasing  of  supplies,  equipment,  and  services),  regardless 
of  whether  they  are  by  sealed  bids  or  by  negotiation  and  without  regard  to  dollar  value,  shall 
be  conducted  in  a manner  that  provides  maximum  open  and  free  competition;  and, 

WHEREAS,  On  May  12,  1999,  the  Authority  adopt  a resolution  approving  the  issuance 
of  the  “Invitation  for  Bid  - Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 
Island;”  (the  “Bid”)  and, 

WHEREAS,  On  May  25,  1999,  the  Project  issued  the  Bid  to  the  public;  and 
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9 

WHEREAS,  On  July  30,  1999,  Golden  Gate  Disposal  & Recycling  Company  (“Golden 
Gate”)  and  Bay  Cities  Refuse  Service,  Inc.  (“Bay  Cities”)  submitted  their  bids  in  response  to 
the  Bid;  and 

WHEREAS,  Golden  Gate  submitted  a bid  price  of  $3.51  per  cubic  yard  for  the 
collection  of  refuse  at  the  Base;  and 

WHEREAS,  Bay  Cities  submitted  a bid  price  of  $30.00  per  cubic  yard  for  the  collection 
of  refuse  at  the  Base;  and, 

WHEREAS,  Both  Golden  Gate  and  Bay  Cities  submitted  with  their  bids  a letter  from  the 
San  Francisco  Department  of  Public  Health  (“DPH”)  indicating  that  it  has  reviewed  and 
accepted  each  company’s  application  as  complete  and  adequate;  and, 

WHEREAS,  On  August  3,  1999,  Bay  Cities  submitted  to  the  Project  a bid  protest 
asserting  that  Golden  Gate’s  Bid  was  defective  because  it  failed  to  submit  its  financial 
statements  for  the  past  five  (5)  years  pursuant  to  Paragraph  16  of  the  Bid;  and  ^ 

WHEREAS,  On  August  6,  1999,  Golden  Gate  supplemented  its  bid  with  its  financial 
statements  for  the  past  five  (5)  years;  and 

WHEREAS,  On  August  10,  1999,  Golden  Gate  submitted  a letter  in  response  to  Bay 
Cities’s  protest  asserting  that:  (1)  the  financial  statements  have  been  added  as  a supplement 
to  Golden  Gate’s  bid,  (2)  the  submission  of  the  financial  statements  is  not  mandatory  pursuant 
to  Paragraph  16  of  the  bid,  (3)  this  failure  is  minor  and  does  not  render  Golden  Gate’s  bid 
non-responsive  or  fatally  defective,  and  (4)  the  Authority  has  the  discretion  to  waive  any 
irregularities  in  the  bid  and  the  bidding  process  pursuant  to  Paragraph  18  of  the  Bid;  and 

WHEREAS,  the  Project  has  evaluated  Golden  Gate’s  financial  statements  and  found 
them  to  be  complete  and  adequate;  and, 

WHEREAS,  The  protest  submitted  by  Bay  Cities  is  insufficient  to  reject  Golden  Gate’s 
Bid  because  Golden  Gate’s  failure  to  submit  its  financial  statement  with  its  bid  does  not  render^ 
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its  bid  fatally  defective  since  the  timing  of  the  submission  of  its  financial  statements  does  not 
materially  effect  the  bid  or  give  Golden  Gate  a competitive  advantage  over  other  bidders;  now 
be  it 

RESOLVED,  That  the  Authority  determines  that  Golden  Gate’s  bid  at  $3.51  per  cubic 
yard  of  refuse  is  the  lowest,  responsible  and  responsive  bid;  and  be  it 

^ FURTHER  RESOLVED,  That  pursuant  to  paragraph  17  of  the  Bid,  the  Authority 
awards  the  contract  for  refuse  collection  at  the  Base  to  Golden  Gate;  and  be  it 

FURTHER  RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  of 
the  Project  to  execute  a contract  with  Golden  Gate  to  commence  on  September  1 , 1 999  or 
any  date  thereafter  with  terms  as  specified  by  the  Bid  and  its  accompanying  amendments  and 
Golden  Gate’s  bid  as  shown  in  Appendix  A. 
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INVITATION  FOR  BID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA 
BUENA  ISLAND 

PREAMBLE 

1 . On  May  2,  1 997,  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  (City)  passed  Resolution  No.  244-97-003,  authorizing  the  Mayor’s 
Treasure  Island  Project  Office  (Project  Office)  to  establish  a non-profit  public 
benefit  corporation  known  as  the  Treasure  Island  Development  Authority 
(Authority).  The  purpose  of  the  Authority  is  to  promote  the  planning, 
redevelopment,  reconstruction,  rehabilitation,  reuse,  and  conversion  of  the 
former  Naval  Station  Treasure  Island  (Base)  for  the  public  interest, 
convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City. 

2.  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  & Safety  Code  and  added  Section  2.1  to 
Chapter  1333  of  the  Statutes  of  1968,  the  California  Legislature  (i)  designated 
the  Authority  as  a redevelopment  authority  under  California  redevelopment 
law  with  authority  over  the  Base  upon  approval  of  the  City’s  Board  of 
Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base  which  are 
subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  power  to  administer 
the  public  trust  for  commerce,  navigation,  and  fisheries  as  to  such  property. 
The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  authority  with  powers  over  Treasure  Island  by  Resolution  43- 
8,  dated  February  6,  1998. 

3.  Under  the  Treasure  Island  Conversion  Act  of  1 997  and  the  Authority’s 
Articles  of  Incorporation  and  Bylaws,  the  Authority,  acting  by  and  through  its 
Board  of  Directors,  has  the  power,  subject  to  applicable  laws,  to  approve  and 
enter  into  agreements  or  contracts  affecting  the  Base,  including  without 
limitation,  contracts  for  the  procurement  of  goods  and  services. 

BACKGROUND 

4.  Treasure  Island  and  Yerba  Buena  Island  (TI-YBI  or  the  Islands)  are  centrally 
located  within  the  San  Francisco  Bay  and  lie  entirely  within  the  exterior 
boundaries  of  the  City.  Connected  by  a causeway,  the  two  Islands  are 
extremely  different  from  each  other  in  origin  and  character.  Yerba  Buena 
Island  is  a natural  rocky  outcrop  of  approximately  1 50  acres.  Its  terrain  is 
steeply  sloped  and  highly  vegetated  with  elevation  between  sea  level  and 
over  300  feet  above  sea  level.  By  contrast.  Treasure  Island  is  a 403-acre  flat 
and  low-lying  rectangular  piece  of  filled  land.  The  Islands  are  accessible  by 
way  of  the  Bay  Bridge,  which  crosses  Yerba  Buena  Island.  A series  of  ramps 
from  the  bridge  provides  access  to  TI-YBI. 

5.  Between  1941  and  1997,  TI-YBI  were  used  primarily  for  U.S.  Naval  and 
Coast  Guard  operations.  However,  the  Naval  operations  ceased  in 
September  1997,  and  the  Federal  Government  conveyed  the  administration 
of  portions  of  TI-YBI  that  it  had  vacated  to  the  Authority.  The  Authority 
assumed  primary  management  responsibility  for  TI-YBI  and  is  responsible  for 
overseeing  the  conversion  of  TI-YBI  for  public  and  civilian  use. 


6.  Currently,  there  are  a number  of  interim  operations  on  TI-YBI  under  the 
Authority's  jurisdiction.  These  operations  include  Authority’s  administrative 
offices,  film  production  studios,  a marina,  an  open-air  Sunday  flea  market, 
and  certain  San  Francisco  City  facilities  (e.g.:  a fire  training  academy  and 
police  academy).  TI-YBI  also  serve  as  a venue  for  private  and  public 
functions  and  gatherings. 

7.  It  is  anticipated  that  within  the  near  term,  activities  on  TI-YBI  will  increase 
substantially  to  include  new  establishments  and  expansion  of  existing 
establishments.  In  addition,  plans  are  currently  underway  to  re-populate  the 
existing  housing  on  the  Base.  Approximately  766  of  the  unit  will  be  market- 
rate  housing.  Two  hundred  and  twenty-two  (222)  units  are  reserved  for 
homeless  or  economically  disadvantaged  San  Franciscans.  The  first  fifty  (50) 
units  are  projected  to  be  available  in  the  Spring  of  1999.  The  plan  calls  for 
the  availability  of  between  forty  (40)  and  sixty  (60)  new  units  each  month. 

8.  In  addition  to  the  increase  in  residential  units,  the  Authority  expects  the 
establishment  of  commercial  operations  such  as  a cafe,  grocery  stores,  a 
400-slip  marina  and  other  commercial  enterprises.  The  San  Francisco 
Sheriff’s  Department  is  expected  to  operate  a detention  facility  on  Treasure 
Island. 

STATEMENT  OF  POLICY 

9.  All  purchasing  transactions  (purchasing  of  supplies,  equipment,  and 
services),  regardless  of  whether  they  are  by  sealed  bids  or  by  negotiation  and 
without  regard  to  dollar  value,  shall  be  conducted  in  a manner  that  provides 
maximum  open  and  free  competition  consistent  with  the  Treasure  Island 
Development  Authority  Purchasing  Policy  and  Procedures.  Purchasing 
procedures  shall  not  restrict  or  eliminate  competition. 

CONFLICT  OF  INTEREST 

10.  The  Authority’s  officers,  employees.  Directors,  and  agents  shall  follow  all 
applicable  financial  disclosure  and  disqualification/Conflict  of  Interest 
provisions  of  the  State  Political  Reform  Act,  Government  Code  § 1090  and 
any  other  applicable  law  or  regulation.  No  employee,  officer.  Director  or 
agent  of  the  Authority  shall  participate  in  the  selection  or  in  the  award  or 
administration  of  an  Authority  contract  if  a conflict  of  interest,  real  or  apparent, 
would  be  involved.  Such  a conflict  would  arise  when  the  employee,  officer, 
Director  or  agent,  or  any  member  of  his  or  her  immediate  family,  or  those  with 

. whom  any  of  the  above  referenced  persons  has,  or  intends  to  have,  a 
business  or  employment  relationship,  has  a financial  or  other  interest  in  the 
firm  selected  for  award  or  whose  contract  is  to  be  administered. 

DEFINITIONS 

1 1 . For  the  purpose  of  this  Invitation  for  Bid  (IFB  or  Bid),  the  following  terms 
shall  apply. 

11.1.  "Act"  shall  mean  the  Integrated  Waste  Management  Act  of  1989  (Cal. 
Pub.  Res.  Code  § 40000  et.  seq.)  and  all  rules  and  regulations  adopted 
thereunder,  as  they  may  be  amended  from  time  to  time. 
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1 1 .2.  “Assign"  or  “Assignment”  shall  include  any  dissolution,  merger, 
consolidation,  or  other  reorganization  of  Contractor  that  results  in  the 
change  of  control ’of  Contractor. 

1 1 .3.  “Authority”  shall  mean  the  T reasure  Island  Development  Authority. 

1 1 .4.  “City”  shall  mean  the  City  and  County  of  San  Francisco. 

1 1 .5.  “Compost”  shall  mean  the  product  resulting  from  the  controlled 
biological  decomposition  of  organic  wastes  that  are  source  separated 
from  the  municipal  Solid  Waste  stream,  or  which  are  separated  at  a 
centralized  facility.  Compost  includes  vegetable,  yard  and  wood  wastes, 

^ which  are  not  Hazardous  Waste. 

1 1 .6.  “Contract”  shall  mean  an  agreement  between  the  Contractor  and  the 
Authority  made  pursuant  to  this  Bid  with  terms  specified  herein. 

1 1 .7.  “Contractor”  shall  mean  the  bidder  who  is  awarded  the  Contract  and 
who  enters  into  the  Contract  with  the  Authority. 

1 1 .8.  “Discarded  Material”  shall  mean  any  material  that  is  collected  by  the 
Contractor  for  a fee.  Discarded  Material,  as  used  herein,  shall  not 
include  material  that  is  sold  or  donated  by  the  owner  of  the  material. 

1 1 .9.  “Department”  shall  mean  the  San  Francisco  Department  of  Public 
Health. 

11.10.  “Designated  Waste"  shall  mean  waste  as  defined  in  Section  2522 
of  Title  23  of  the  California  Code  of  Regulations,  as  amended  from  time 
to  time. 

11.11.  “Disposal”  shall  mean  the  final  deposition  of  Solid  Waste  onto  land. 
Disposal  shall  not  include  any  activity  that  deposits  Composted  materials 
onto  land. 

•11.12.  “Diversion”  shall  mean  activities  that  reduce  or  eliminate  the 
amount  of  Solid  Waste  from  Disposal. 

11.13.  “Executive  Director”  shall  mean  the  Executive  Director  for  the 
Mayor’s  Treasure  Island  Project  Office  or  her  or  his  designee. 

11.14.  “Hazardous  Waste”  shall  mean  waste  as  defined  in  Sections 
25115,  25140,  and  25141  of  the  California  Health  and  Safety  Code,  as 
amended  from  time  to  time. 

11.15.  “Initiative  Ordinance”  shall  mean  the  San  Francisco  Refuse 
Disposal  and  Collection  Ordinance  of  1932,  as  amended  from  time  to 
time. 

11.16.  “License”  shall  mean  the  Refuse  vehicle  license  as  defined  by  the 
Initiative  Ordinance. 


11.17.  "Medical  Waste"  shall  mean  waste  that  is  regulated  pursuant  to  the 
Medical  Waste  Management  Act,  California  Health  & Safety  Code 

§ 117600  et.  seq. 

11.18.  "Permit"  shall  mean  the  Refuse  collection  permit  issued  pursuant  to 
the  Department’s  Refuse  Collection  Permit  Regulation  --  Treasure  Island 
and  Yerba  Buena  Island. 

11.19.  "Prohibited  Waste”  shall  mean  Refuse  that  is: 

11.19.1.  Hazardous  Waste: 

- 11.19.2.  Designated  Waste: 

11.19.3.  Medical  Waste:  or 

11.19.4.  Sewage  Sludge: 

1 1 .20.  "Recyclable  Material"  shall  mean  any  material  offered  for  collection 
that  is  capable  of  being  Recycled.  Recyclable  Material  as  used  herein 
does  not  include  material  that  is  sold  or  donated  by  the  owner  of  the 
material. 


11.21.  "Recycle"  or  "Recycling"  shall  mean  the  process  of  collecting, 
sorting,  cleansing,  treating,  and  reconstituting  materials  that  would 
otherwise  become  Solid  Waste,  and  returning  them  to  the  economic 
mainstream  in  the  form  of  raw  material  for  new,  reused,  or  reconstituted 
products  which  meet  the  quality  standards  necessary  to  be  used  in  the 
marketplace.  Recycling  includes,  but  is  not  limited  to  Composting. 
Recycling  does  not  include  incineration,  pyrolysis,  distillation, 
gasification,  or  biological  conversion  other  than  Composting. 

1 1 .22.  "Refuse"  shall  mean  all  waste  and  Discarded  Materials  from 
dwelling  places,  households,  apartment  houses,  stores,  office  buildings, 
restaurants,  hotels,  institutions  and  all  commercial  establishments, 
including  waste  or  discarded  food,  animal  and  vegetable  matter  from  all 
kitchens  thereof,  waste  paper,  cans,  glass,  ashes  and  boxes  and  cutting 
from  trees,  lawns  and  gardens.  Refuse  as  used  herein  does  not  include 
debris  and  waste  construction  materials,  including,  wood,  brick,  plaster, 
glass,  cement,  wire,  and  other  ferrous  materials,  derived  from  the 
construction  of  or  the  partial  or  total  demolition  of  buildings  or  other 
structures:  waste  paper:  and  Prohibited  Waste. 

1 1 .23.  "Sewer  Sludge"  shall  mean  a liquid,  semisolid  or  solid  residue  that 
contains  material  removed  during  the  treatment  of  wastewater 
discharged  from  domestic  and  non-domestic  sources. 

1 1 .24.  "Solid  Waste"  shall  mean  Refuse  and  all  other  Discarded  Materials 
including,  but  not  limited  to,  debris  and  waste  construction  materials, 
including,  wood,  brick,  plaster,  glass,  cement,  wire,  and  other  ferrous 
materials,  derived  from  the  construction  of  or  the  partial  or  total 
demolition  of  buildings  or  other  structures:  waste  paper:  and  chemically- 
fixed  Sewage  Sludge. 
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1 1 .25.  “Source  Reduction”  shall  mean  any  action  that  causes  a net 

reduction  in  the  generation  of  Solid  Waste.  Source  Reduction  includes, 
but  is  not  limited  to,  reducing  the  use  of  nonrecyclable  materials, 
replacing  disposable  materials  and  products  with  reusable  materials  and 
products,  reducing  packaging,  reducing  the  amount  of  yard  waste 
generated,  and  increasing  the  efficiency  of  the  use  of  paper,  cardboard, 
glass,  metal,  plastic,  and  other  materials.  Source  Reduction  does  not 
include  steps  taken  after  the  material  becomes  Solid  Waste  or  actions 
which  would  impact  air  or  water  resources  in  lieu  of  land  (i.e.; 
incineration,  pyrolysis,  distillation,  gasification,  or  biological  conversion 
other  than  Composting). 

1 4 .26.  “T ransfer  Station"  shall  mean  the  transfer  station  operated  by  the 
Sanitary  Fill  Company. 

1 1 .27.  “Unit  Volume”  shall  mean  one  (1 ) cubic  yard. 

1 1 .28.  “Waste  Stream”  shall  mean  the  Refuse  collected  under  this  Bid 
from  the  time  of  its  collection  by  the  Contractor  to  its  delivery  to  a 
transfer  station  and  a landfill. 

PRE-BID  CONFERENCE 


12.  A pre-Bid  conference  will  be  held  on , 1 999  at at 

for  the  purpose  of  answering  questions  from 


the  bidders. 


BID  DUE  DATE 

13.  Bids  are  due  on , 1 999  at  2:00  p.m.  They  will  be  publicly 

opened  and  read  aloud,  and  available  for  review  after  they  have  been 
recorded  by  the  Authority.  They  must  be  delivered  in  sealed  envelopes, 
marked  with  the  Bid  title.  Bid  number,  and  Bid  Date  and  Time.  Fax  copies  will 
not  be  accepted. 


ITEMS  REQUIRED  ON  BID  DATE 

14.  All  bids  shall  be  accompanied  by  a certified  check,  cashier’s  check,  or  a 
bidder’s  bond  in  an  amount  of  not  less  than  ten  percent  (10%)  of  the  Bid  price 
times  30,000  (0.1  x $doliar/cubic  yd  x 30,000  cubic  yd)  and  must  be  payable 
to  the  Authority.  In  the  event  that  bidder  submits  a bidder’s  bond,  bidder  shall 
sign,  certify,  and  seal  a bid  bond  as  provided  herein  (Document  No.  00410). 
The  check  or  bond  shall  be  given  as  a guarantee  that  the  bidder  will  enter  into 
a contract  to  perform  all  services  required  pursuant  to  this  Bid  and  in 
accordance  to  the  Bid’s  specifications,  if  awarded  the  contract  by  the 
Authority.  The  check  or  bond  may  be  forfeited  if  the  bidder  refuses  or 
neglects  to  enter  into  a contract  or  provide  the  bonds  and  other  documents 
within  ten  (10)  calendar  days  of  the  award. 

1 5.  All  bidders  must  submit  copies  of  all  permits  and  licenses  required  to 
perform  the  work  requested  herein.  A copy  of  the  Notice  of  Completed 
Application  issued  by  the  Department  will  be  acceptable  in  lieu  of  the  actual 
Permit.  Bidders  are  notified  that  the  Department  has  indicated  that  it  may 
take  upwards  of  two  (2)  weeks  from  the  submission  of  a Refuse  collection 
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Permit  application  to  secure  a Notice  of  Completed  Application.  A letter  from 
the  Department  indicating  that  it  is  prepared  to  issue  License(s)  to  the  bidder 
will  be  acceptable  in  lieu  of  the  actual  License(s). 

16.  Bidders  must  be  qualified  and  experienced  in  the  type  and  projected  size  of 
work  as  indicated  by  this  Bid.  As  proof  of  this,  each  bidders  must  submit 
evidence  that  it  has  sufficient  experience  and  financial  capability  to  meet  the 
projected  needs  of  this  Contract  by  listing  five  (5)  references  with  the 
telephone  numbers  of  contact  persons  who  have  direct  knowledge  of  the 
bidder’s  performance  together  with  and  at  least  five  (5)  years  of  financial 
information.  The  bidder  must  also  show  that  it  has  available  equipment  for 
the  collection  and  transportation  of  Refuse  that  is  durable,  easily  cleanable, 
nxDn-absorbent,  and  leak  resistant,  constructed  to  prevent  loss  of  waste  during 
transportation  and  designed  for  safe  handling.  The  Authority  will  consider  this 
evidence  before  making  its  award.  Failure  to  submit  this  evidence  may  result 
in  the  rejection  of  a bidder’s  Bid. 


AWARD 

17.  The  Contract  will  be  awarded  to  the  lowest,  responsible  and  responsive 
bidder.  The  award,  if  made,  will  be  made  within  five  (5)  days  of  approval  of 
the  lowest  Bid  by  the  Authority.  If  the  bidder  to  whom  an  award  is  made  fails 
or  refuses  to  execute  the  Contract  and  provide  the  required  bonds,  insurance 
certificates,  permits,  and  licenses  within  ten  (10)  days  of  the  award,  the 
Executive  Director  may  declare  the  bidder’s  Bid  security  forfeited  as 
liquidated  damages  caused  by  the  failure  of  the  bidder  to  enter  into  the 
Contract  and  may  award  the  Contract  to  the  next  lowest  responsible  and 
responsive  bidder,  or  reject  all  bids  and  call  for  new  bids,  or  abandon  the 
work  entirely. 

18.  The  Authority  reserves  the  right  to  reject  any  and  all  bids  and  the  right  to 
waive  any  irregularities  in  the  bid  and  in  the  bidding  process. 

ITEMS  REQUIRED  WITHIN  TEN  (10)  DAYS  OF  AWARD 

19.  The  successful  bidder  shall  submit  within  ten  (10)  days  of  award,  original 
signed  copies  of  the  Contract  and  shall  submit  signed,  certified,  and  sealed 
performance  bond  as  provided  herein  (Document  No.  00610).  Performance 
bond,  executed  by  a Surety  acceptable  to  the  Authority,  in  an  amount  of  the 
Bid  price  times  30,000  (Sdollar/cubic  yd  x 30,000  cubic  yd).  New  bonds  are 
required  for  any  renewal.  The  successful  bidder  (Contractor)  must  submit  the 
actual  Permit  and  Licenses  required  at  this  time  if  it  did  not  do  so  before. 

Also  on  the  same  date,  the  Contractor  must  provide  proof  of  insurance 
coverage  as  outlined  in  paragraph  77  (Insurance).  All  bidders  must  submit 
their  proposed  schedule  and  plan  for  placement  of  Refuse  containers 
required  in  this  Contract. 


SCOPE 

20.  The  purpose  of  this  Contract  is  to  secure  materials,  supplies,  and  services 
for  the  collection  and  removal  of  Refuse  from  portions  of  TI-YBI  that  are  under 
the  jurisdiction  of  the  Authority.  Specifically,  the  Contractor  shall  provide 
Refuse  collection  containers  and  Refuse  collection,  removal,  and  Disposal 
services,  and  other  materials,  supplies,  and  services  that  are  specified  in  this 
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Bid  package.  Facilities  covered  under  this  Bid  include,  but  are  not  limited  to, 
the  San  Francisco  Fire  Department’s  Academy,  the  San  Francisco  Police 
Department's  Academy,  the  766  housing  units  that  are  to  be  managed  by  the 
John  Stewart  Company,  the  222  housing  units  that  are  to  be  managed  by  the 
Treasure  Island  Homeless  Development  Initiative,  and  all  facilities  managed 
by  private  entities. 

21 . This  Contract  does  not  apply  to  those  facilities  that  are  managed  by  federal 
or  state  entities.  Such  facilities  include,  but  are  not  limited  to:  the  United 
States  Department  of  Labor  Job  Corp,  the  United  States  Coast  Guard,  and 
the  San  Francisco  Unified  School  District. 

22.  jDver  the  last  sixteen  (16)  months,  facilities  and  operations  that  are  under  the 
jurisdiction  of  the  Authority  have  produced,  on  a monthly  basis,  approximately 
forty-five  (45)  to  fifty-five  (55)  tons  of  Refuse.  Currently  on  TI-YBI,  there  are 
Refuse  collection  containers  that  range  in  size  from  thirty-two  (32)  gallons  to 
thirty  (30)  cubic  yards.  Collection  and  removal  occur  five  (5)  times  per  week 
or  on  an  as-needed  basis. 

23.  The  Contractor  shall  provide  Refuse  service  pursuant  to  the  terms  and 
conditions  of  this  Contract.  Initially,  service  levels  are  not  expected  to  change 
from  current  levels  as  described  above.  However,  it  is  anticipated  that  shortly 
after  the  awarding  of  this  Bid,  fifty  (50)  housing  units  (under  the  auspices  of 
the  Authority)  located  on  Treasure  Island,  will  become  available  for 
occupation.  Moreover,  the  Authority  anticipates  that  each  month  thereafter, 
another  forty  (40)  to  sixty  (60)  housing  units  will  be  available  for  occupancy. 
Eventually,  it  is  hoped  that  approximately  1,000  housing  units  on  Treasure 
Island  will  be  occupied.  As  housing  units  become  occupied.  Contractor  will 
need  to  increase  service  correspondingly. 

24.  It  is  estimated  that  once  the  housing  units  become  fully  occupied,  the 
Islands  will  have  an  average  daily  population  of  5,000  that  will  generate  a 
total  of  approximately  400  tons  (2,500  cubic  yards)  of  Refuse  per  month.  This 
figure  represents  the  Authority’s  best  estimate  of  the  amount  of  Refuse  that 
will  be  generated  at  TI-YBl.  Failure  to  meet  this  level  of  Refuse  generation 
shall  not  constitute  a breach  of  the  Contract  and  shall  not  confer  to  the 
Contractor  a right  to  seek  a rate  adjustment. 

25.  In  the  near  term,  the  Authority  intends  to  make  other  improvements  on  the 
Islands  to  enhance  the  Islands’  self-sufficiency  and  to  increase  public  access 
and  enjoyment.  These  improvements  include  plans  to: 

25.1 . Develop  the  Treasure  Island  Marina  to  provide  400  boat  slips, 

25.2.  Establish  a police  training  academy, 

25.3.  Lease  a facility  on  Treasure  Island  for  a convenience  store, 

25.4.  Finalize  a lease  for  a cafe,  and 

25.5.  Increase  the  number  of  private  and  public  events  and  functions  on 
the  Islands. 
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26.  Additionally,  various  public  and  private  parties  and  other  functions  varying  in 
size  from  a few  dozen  guests  (e.g.,  weddings,  parties,  meetings,  etc.)  to 
thousands  of  attendees  (e.g.,  the  San  Francisco  Blues  Festival  was  attended 
by  65,000  people)  will  regularly  take  place  on  the  Islands.  The  amount  of 
Refuse  requiring  removal  as  a result  of  these  functions  is  difficult  to  project  at 
this  time. 


TERMS 

27.  The  Contract  awarded  under  this  Bid  shall  be  for  one  (1 ) year  from  the 
effective  date  of  the  Contract.  The  Authority  reserves  the  unconditional  right 
to  renew  this  agreement  for  two  (2)  additional  one-year  periods.  The 
Authority  will  provide  the  Contractor  with  sixty  (60)  days  notice  of  its  intent  to 
renew.  Any  renewal  shall  be  on  the  same  terms,  conditions,  and  specification 
as  the  original  Contract,  except  as  provided  for  herein. 

CONTAINERS 

28.  Contractor  shall  within  ten  (10)  business  days  from  the  execution  of  this 
Contract,  provide  containers  as  designated  by  the  Executive  Director.  The 
containers  shall  be  of  sufficient  sizes  to  contain  Refuse  generated  between 
collection  periods.  The  containers  shall  be  placed  at  pickup  sites,  as 
designated  by  the  Executive  Director.  Contractor  shall  provide  additional 
Refuse  containers  as  required  by  the  Executive  Director  within  three  (3) 
calendar  days  following  notification  by  fax.  The  current  types  and  number  of 
Refuse  containers  found  on  TI-YBI  are  as  follows:  thirty-two  (32)  gallon  can  - 
25;  two  (2)  cubic  yard  box  - 1 ; five  (5)  cubic  yard  boxes  - 1 0;  twenty  (20) 
cubic  yard  boxes  - 2;  and  thirty  (30)  cubic  yard  box  - 1 . 

29.  Pursuant  to  Sections  17314  et  seq.  and  17380  et  seq.  of  Title  14  of  the 
California  Code  of  Regulations,  the  Contractor  is  responsible  for  maintaining 
the  containers  in  a good  and  sound  condition,  clean  and  free  from  putrescible 
residue.  All  equipment  shall  be  cleaned  in  a frequency  and  manner  so  as  to 
prevent  the  propagation  or  attraction  of  flies,  rodents,  or  other  vectors  and  the 
creation  of  nuisances.  All  such  equipment  shall  be  non-absorbent  and  leak- 
resistant  and  will  be  constructed  to  prevent  loss  of  waste  during  collection  or 
transportation.  Containers  of  one  (1 ) cubic  yard  or  larger  shall  be  identified 
with  the  name  and  phone  number  of  the  agent  servicing  the  container. 

30.  The  Contractor  shall  maintain  containers  for  cleanliness  and  appearance. 
The  Contractor  shall  provide  replacement  containers  within  seventy-two  (72) 
hours  for  those  containers,  as  determined  by  the  Contractor  or  Executive 
Director,  needing  painting,  cleaning,  or  repair.  No  cleaning  will  be  allowed  at 
Treasure  Island  or  Yerba  Buena  Island.  Containers  needing  repair  will  be 
exchanged  and  repaired  off-site.  Containers  may  be  removed  for  cleaning 
after  a replacement  container  has  been  left  at  the  designated  pickup  site. 
Deodorizing  will  be  allowed  at  the  pickup  site. 

CLEANLINESS 

31 . The  Contractor  shall  responsible  for  leaving  the  facilities  served  in  a safe 
condition,  clear  of  fluid  or  debris  resulting  from  spillage.  The  cleanup  of  all 


incidents  involving  the  accidental  or  intentional  release  of  spillage  from 
Contractor/subcontractor  vehicles  will  be  cleaned  up  in  a manner  and  time 
frame  acceptable  to  the  Executive  Director. 

PERFORMANCE 

32.  The  Contractor  shall  furnish  ail  labor,  materials,  costs  incurred,  and 
equipment  necessary  for  the  collection  and  Disposal  of  Refuse  from  the 
facilities  covered  by  this  Contract  on  a scheduled  basis.  All  work  shall  be 
performed  in  a thorough  and  workman-like  manner.  If  at  any  time  during  the 
life  of  this  Contract,  or  any  subsequent  renewal,  such  service  becomes  in  the 
opinion  of  the  Executive  Director,  unsatisfactory,  action  will  be  taken  in 
accordance  to  paragraph  103  (Preliminary  Dispute  Resolution)  of  this 
Contract. 

LIMITATION  IN  THE  TIME  AND  MANNER  OF  COLLECTION 

33.  Refuse  shall  be  collected  Monday  through  Saturday  in  a systematic  and 
timely  manner.  The  sites  for  pickup  shall  be  determined  by  mutual  agreement 
between  Contractor  and  the  Authority  or  the  Authority’s  designee. 

Frequency,  site  for  collection,  or  any  other  manner  of  collection  shall  be 
subject  to  the  review  and  approval  of  the  Executive  Director.  Upon 
commencement  of  service  and  upon  changes  in  collection  day  schedules. 
Contractor  shall  provide  the  Authority  or  its  designees  with  notice  of  the 
scheduled  collection  day(s).  Contractor  shall  not  collect  Refuse  from  any  site 
near  a residential  dwelling  or  unit  between  the  hours  of  7:00  p.m.  and  5:00 
a.m.  Contractor  shall  comply  with  all  noise  regulations  of  the  City,  which  are 
hereby  incorporated  by  reference,  in  the  performance  of  this  Contract. 

MISSED  PICKUPS/EMERGENCY  SERVICE 

34.  Service  will  be  provided  for  missed  pickup  within  four  (4)  hours  of  receiving  a 
call  from  the  Executive  Director  or  the  Executive  Director’s  designee 
responsible  for  paying  for  the  Refuse  collection  at  the  pickup  site  in  which  the 
missed  pickup  occurred.  Missed  pickup  must  be  completed  on  the  day  that  it 
was  missed  or  twice  the  cost  of  the  missed  pickup  should  be  deducted  from 
the  invoice  for  that  month.  The  missed  pickup  must  be  made  by  the  following 
regular  pickup  day  and  cannot  be  billed  by  the  Contractor. 

35.  Partially  emptied  containers  shall  be  called  in  on  the  same  day  by  the 
Executive  Director  or  the  Executive  Director’s  designee  responsible  for  paying 
for  the  Refuse  collection  at  the  pickup  site  in  which  the  partially  emptied 
container  is  located  and  shall  be  emptied  no  later  than  the  following  business 
day.  The  Authority  will  treat  partial  pickup  the  same  as  missed  pickup 
regarding  deductions  from  invoices. 

36.  Emergency,  off-hour  pickups  will  be  billed  at  the  regular  pickup  rate  as 
quoted  herein.  Contractor  shall  make  emergency  pickups  within  four  (4) 
hours  of  receiving  the  call  from  the  Executive  Director  or  the  Executive 
Director’s  designee  responsible  for  paying  for  the  Refuse  collection  at  the 
pickup  site  in  which  the  emergency  pickup  is  required.  Only  the  Executive 
Director  or  the  Executive  Director’s  designee  for  the  pickup  sites  may  initiate 
emergency  pickups. 


SERVICE  STANDARDS 


37.  All  containers  for  Refuse  that  is  subject  to  putrefaction  shall  be  emptied  at 
least  once  per  week.  All  other  Refuse  containers  shall  be  emptied  at  least 
once  per  month.  Contractor  shall  not  allow  the  accumulation  of  greater  than  a 
total  of  forty  (40)  cubic  yards  of  Refuse  at  any  pickup  site  of  a time  period  of 
greater  than  one  (1 ) week. 

38.  Contractor  shall  provide  prompt,  efficient,  continuous,  and  professional 
service.  Contractor  shall  have  a phone  system  with  sufficient  capacity  to 
promptly  respond  to  telephone  calls  for  at  least  eight  (8)  hours  a day  during 
weekdays,  excluding  those  holidays  observed  by  Contractor.  Telephone 
ripmbers  for  customer  service  shall  be  located  in  the  local  telephone 
directory.  All  telephone  lines  for  service  call  shall  be  toll  free. 

EMPLOYEEA/EHICLES 

39.  All  Contractor/subcontractor  personnel  working  under  this  Contract  shall  be 
identified  by  a distinctive  nameplate,  emblem,  patch,  or  badge  displayed  on 
the  outer  garment  in  a visible  location.  All  personnel  shall  be  qualified  and 
properly  trained  to  perform  the  work  required  herein.  Any  unusual  conditions 
noted  by  the  Contractor’s/subcontractor’s  employees  shall  be  reported  to  the 
Executive  Director. 

40.  The  Contractor  shall  at  all  times  furnish  and  maintain  a sufficient  number  of 
vehicles  to  perform  the  work  required  herein.  All  vehicles  shall  have  the 
name  of  the  Contractor  and  the  License  prominently  displayed. 

DISPOSAL  AND  WASTE  STREAM  CONTROL 

41 . Contractor  shall  deliver  Refuse  collected  pursuant  to  this  Contract  to  the 
Transfer  Station.  The  Authority  may,  at  its  sole  discretion  upon  providing  sixty 
(60)  days  notice  to  Contractor,  direct  the  Refuse  collected  under  this  Contract 
to  be  delivered  to  another  site  of  its  choosing.  This  paragraph  shall  not  apply 
to  Recyclable  Materials. 

42.  Refuse  collected  by  the  Contractor  that  contain  Recyclable  Materials  maybe 
processed  by  the  Contractor  to  separate  the  Recyclable  Materials  from  the 
Refuse.  The  separated  Refuse  shall  be  delivered  to  the  Transfer  Station. 

43.  The  Authority  may,  at  its  sole  discretion  upon  providing  sixty  (60)  days 
notice  to  Contractor,  direct  Recyclable  Materials  collected  by  the  Contractor 
pursuant  to  this  Contract  to  be  delivered  to  a site  of  its  choosing. 

PROHIBITED  WASTE 

44.  Contractor  agrees  to  provide  to  the  Authority  upon  its  request.  Contractor's 
program  for  identifying  Prohibited  Waste  and  complying  with  federal,  state, 
and  local  laws  and  regulations  dealing  with  Prohibited  Waste. 

45.  Contractor  shall  make  every  reasonable  and  good  faith  effort  to  prohibit  and 
prevent  the  collection  and  the  Disposal  of  Prohibited  Waste  in  any  manner 
inconsistent  with  applicable  laws. 


PRICING 


46.  The  price  quoted  shall  be  that  for  a Unit  Volume  of  container,  for  each  time 
picked  up  (serviced).  The  price  for  the  actual  volume  of  Refuse  serviced  shall 
be  a multiple  of  the  quoted  price  or  fractions  thereof.  Such  pricing  shall  be 
the  sole  basis  for  payment.  All  prices  shall  provide  for  and  include  full 
compensation  for  the  services  provided  under  this  Contract.  Bidder  must 
enter  their  Bid  price  for  the  Unit  Volume  container,  which  shall  be  the  basis  for 
determining  the  lowest  Bid  price. 

RATE  ADJUSTMENT 

47.  pricing  shall  be  firm  for  the  duration  of  this  Contract.  The  Contractor  may 
request,  in  writing,  within  thirty  (30)  days  of  the  Authority’s  exercise  of  its 
unconditional  right  to  renewal,  a rate  adjustment  for  the  renewal  period. 
Adjustments,  if  requested  and  acceptable  to  the  Authority,  will  be  based  on 
the  Consumer  Price  Index  (CPI),  U.S.  City  Average,  All  ltems  (whose  base 
period  is  1982-84=100),  as  published  monthly  by  the  United  States  Bureau  of 
Labor  Statistics.  The  CPI  for  May,  1999  shall  be  the  base  period  for  this 
Contract.  The  month  of  May  shall  continue  as  the  month  referenced  to  in  any 
rate  adjustment  requests.  Adjustments  will  be  one  hundred  percent  (100%) 
of  the  change  in  the  CPI.  Rate  adjustments  will  be  capped  at  a five  percent 
(5%)  increase.  Rate  adjustments,  if  allowed,  will  be  calculated  as  follows: 

CPI  for  the  current  month  of  May  less  the  CPI  for  the 
previous  year's  May,  with  the  result  divided  by  the 
CPI  for  the  previous  year's  May.  Multiply  that  result 
by  100  and  the  new  result  is  the  percentage  of 
change  that  the  current  rate  for  the  Unit  Volume  is 
multiplied  by  to  obtain  the  adjusted  price  to  use  for 
billing  the  renewal  period; 


Adjusted  Rate  = (1  + 
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TITLE  OF  ITEMS  COLLECTED 

48.  Title  passes  to  the  Contractor  when  the  Refuse  is  loaded  into  the 
Contractor’s/subcontractor’s  vehicle. 

RECYCLING  & DIVERSION  REQUIREMENTS 

49.  Contractor  shall  used  its  best  efforts  to  Recycle  the  maximum  the  amount  of 
Refuse  collected  pursuant  to  this  Contract  that  is  Recyclable  Material. 
Contractor  shall  Recycle  at  least  thirty-five  percent  (35%)  of  the  amount  of 
Refuse  collected  during  the  term  of  this  Contract.  For  subsequent  renewals, 
the  minimum  Recycling  level  shall  increase  by  five  percent  (5%). 

50.  Contractor  shall  receive  a maximum  of  three  (3)  percentage  points  credit 
toward  the  Recycling  requirement  for  implementing  Source  Reduction 
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programs  on  TI-YBI.  Contractor  may  request  additional  percentage  point 
credits  if  Contractor  demonstrates  with  evidence  satisfactory  to  the  Executive 
Director,  that  its  Source  Reduction  programs  are  achieving  greater  than  three 
percent  (3%)  reduction  in  the  generation  of  Refuse  on  TI-YBI. 

51 . The  Contractor  shall  maintain  records  of  the  amount  of  Refuse  collected 
pursuant  to  this  Contract,  the  amount  of  Refuse  that  is  Recycled,  and 
implementation  of  Source  Reduction  programs. 

52.  No  later  than  ninety  (90)  days  before  the  expiration  of  this  Contract, 

Contractor  shall  submit  to  the  Authority  a report  documenting  the  percentage 
of  the  Refuse  collected  that  is  Recycled  and  Source  Reduction  programs  that 
a_re  implemented.  The  Authority  reserves  the  right  to  inspect  Contractor’s 
records  to  verify  the  amount  of  Refuse  that  is  Recycled. 

53.  Contractor’s  right  to  collect  Recyclable  Materials  that  are  separated  by  the 
Refuse  generators  from  Refuse  is  subject  to  the  right  of  first  refusal  held  by 
the  Treasure  Island  Homeless  Development  Initiative. 

PERMIT  REQUIREMENT 

54.  Contractor  shall  obtain  a Refuse  collection  Permit  and  Licenses  from  the 
Department  so  as  to  ensure  that  all  operations  performed  under  this  Contract 
meet  the  minimal  standards  to  promote  the  health,  safety  and  welfare  of  the 
people  of  California  and  of  the  residents  of  the  City. 

LEGAL  COMPLIANCE  ^ 

55.  The  Contractor  shall  at  all  times  comply  with  the  applicable  laws, 
ordinances,  rules  and  regulations  of  the  Federal  Government,  the  State  of 
California  and  the  City  and  all  governing  agencies,  districts  or  other  bodies 
that  have  jurisdiction  applicable  to  direct  and  indirect  acts  of  the  Contractor  in 
the  performance  of  the  Contract,  including  but  not  limited  to  the  Act.  It  shall 
be  the  Contractor’s  responsibility,  at  its  sole  expense,  to  obtain  any  required 
permit(s)  or  license(s). 

BILLING 

56.  Bills  for  services  shall  be  quarterly.  Invoices  for  each  pickup  site  shall  be 
billed  to  the  Authority’s  designee  for  that  site. 

SUBCONTRACTORS 

57.  Any  subcontractors  engaged  by  Contractor  for  the  performance  of  this 
Contract  shall  be  subject  to  the  prior  written  approval  of  the  Authority.  The 
Contractor  will  be  held  responsible  and  shall  indemnify  the  Authority  pursuant 
to  paragraphs  74  to  76,  inclusive  (Indemnification),  for  the  acts  and  omissions 
of  any  subcontractors.  Any  subcontractors  will  also  be  required  to  obtain  and 
maintain  all  permits,  certifications,  licenses,  and  insurance  as  required  by  this 
Contract  of  the  Contractor.  No  party  to  this  agreement  shall  in  any  way 
contract  on  behalf  of,  or  in  the  name  of,  the  other  party  of  this  Contract. 

Violation  of  this  provision  shall  confer  no  rights  on  any  party  and  shall  be  void.  a 
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DUTY  TO  MAINTAIN  RECORDS;  RIGHT  TO  EXAMINE  RECORDS 


58.  Contractor  shall  maintain  a proper  set  of  books  and  records  in  accordance 
with  the  Generally  Accepted  Accounting  Principles,  accurately  reflecting  the 
business  done  by  it  under  this  Contract. 

59.  Contractor  shall  further  maintain  and  make  available  to  the  Authority,  upon 
its  request,  records  as  to  the  number  of  pickup  sites,  total  and  type  of  Refuse 
pickup  (i.e.:  refuse  from  commercial  or  residential  establishments),  route 
maps,  service  records  and  other  materials  and  operating  statistics  in  such 
manner  and  with  such  detail  as  the  Authority  may  require.  If  so  designated  by 
the  Contractor,  the  Authority  shall  treat  the  information  required  by  this 
Paragraph  that  affects  the  competitive  position  of  the  Contractor  as 
confidential  information  to  the  extent  permitted  by  law. 

60.  The  Authority  or  its  agent  may  at  any  time  during  the  term  of  this  Contract 
examine  the  books  and  records  of  the  Contractor.  The  Authority  shall  give 
thirty  (30)  days  written  notice  to  the  Contractor  of  such  examination  date. 

61 . The  information  required  by  this  section  shall  pertain  to  Contractor’s 
operations  covered  and  regulated  by  this  Contract,  and  nothing  contained 
herein  shall  require  the  Contractor  to  provide  the  Authority  with  information 
pertaining  to  the  Contractor’s  operations  that  are  not  subject  to  this  Contract. 

62.  The  Authority  or  its  agent  may  examine  Contractor’s  books,  records,  and 
financial  statements  pertaining  to  operations  that  are  not  subjected  to  this 
Contract  as  may  be  reasonably  required  for  the  sole  purpose  of  gathering 
information  necessary  to  allow  the  agents  to  ascertain  whether  income, 
expenses,  assets,  and  liabilities  are  reasonably  and  consistently  allocated 
among  operations  that  are  the  subject  of  this  Contract.  Contractor  shall 
obtain  the  Authority’s  written  approval  of  its  method  of  segregating  its 
financial  records  between  contractual  operations  and  non-contractual 
operations.  The  Authority  shall  not  unreasonably  withhold  such  approval. 

63.  To  the  extent  allowed  by  law,  information  obtained  through  the  examination 
of  records  pertaining  to  operations  that  are  not  subject  to  this  Contract  shall 
be  treated  by  the  Authority  and  its  agents  as  confidential  information. 

64.  Nothing  in  this  section  will  prevent  the  Authority  from  allowing  public  access 
to  the  Authority’s  records  as  provided  for  under  the  California  Government 
Code,  and  in  the  event  any  dispute  arises  as  to  the  public  access  to 
information  provided  by  Contractor  under  the  terms  of  this  Contract,  the 
Authority  shall  in  its  discretion  provide  public  access  to  said  information 
according  to  law  or  tender  the  defense  of  any  claims  made  against  the 
Authority  concerning  said  information  to  Contractor.  Prior  to  releasing  any 
information  pursuant  to  this  paragraph,  the  Authority  shall  make  a good  faith 
effort  to  notify  Contractor  of  the  intended  release. 

SATISFACTION  AND  EFFICENCIES  IN  OPERATION 

65.  From  time  to  time,  at  its  discretion,  the  Authority  may  examine  Contractor’s 
operation  in  order  to  evaluate  whether  the  Contractor  is  operating  at  a 
satisfactory  level  of  efficiency  and  customer  satisfaction.  Contractor  agrees 
to  cooperate  in  any  such  examination  and  shall  permit  the  Authority’s 
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representatives  to  inspect,  at  Contractor's  principal  place  of  business,  such 
information  pertaining  to  Contractor's  obligations  hereunder  as  the  Authority 
may  require,  including,  but  not  limited  to,  such  things  as  records,  collection 
routes,  and  equipment  records.  Access  to  Contractor's  record  shall  be 
subject  to  paragraphs  58-64,  inclusive  (Duties  to  maintain  records/right  to 
examine). 

66.  Notwithstanding  any  contrary  provision  in  this  Contract,  the  Authority  shall 
have  the  right  to  direct  Contractor  to  compile  information,  develop  plans  for 
and/or  conduct  programs  on  alternative  methods  of  Solid  Waste  and 
Recyclable  Material  collection  and  management,  or  to  take  any  other  action 
requested  by  the  Authority  for  the  purpose  of  meeting  the  Source  Reduction 
Recycling  and  Composting  requirements  of  the  Act,  and  any  other  applicable 
federal,  state,  or  local  laws  regarding  Solid  Waste  collection.  Recycling,  and 
Disposal. 

67.  The  Authority  may  require  Contractor  to  develop  plans  for  and  conduct 
programs  on  alternative  methods  of  Refuse  collection,  including  pilot 
programs  of  limited  scope,  or  may  require  additional  programs,  for  the 
purpose  of  improving  service,  increasing  customer  satisfaction,  and  meeting 
diversion  requirements.  The  Authority  may  also  require  Contractor  to 
implement  efficiencies  in  its  operation  upon  written  notice  from  the  Authority. 

68.  The  notice  given  to  Contractor  under  paragraph  67  shall  provide  the 
Contractor  with  a reasonable  period  of  time  to  implement  the  specified  service 
(efficiency).  Should  the  Authority  require  the  commencement  of  such 
program  as  outline  by  paragraphs  66  and  67,  Contractor  agrees  not  only  to 
do  those  things  specified  herein,  but  also  to  act  at  the  direction  of  the 
Authority  on  other  matters  that  may  be  necessary  for  the  success  and 
efficiency  of  the  project,  such  as  public  information  and  notification.  In  the 
event  that  the  Authority  elects  to  direct  Contractor  to  discontinue  any  service 
theretofore  performed  by  Contractor  at  the  direction  of  the  Authority 
hereunder,  the  Authority  shall  allow  Contractor  to  recover  its  reasonable 
capital  equipment  costs  and  other  reasonable  costs  arising  upon  termination 
of  the  service.  Rate  adjustments  applicable  solely  to  programs  instituted 
pursuant  to  paragraphs  66  and  67  initially  shall  be  established  at  the  time  the 
Authority  authorizes  implementation  of  the  program  or  efficiency. 

COMPLAINT  PROCEDURE 

69.  Contractor  shall  develop  and  implement  a policy  and  procedures  for 
responding  to  and  recording  service  complaints,  including  dispute  resolution. 
The  policy  and  procedures  shall  be  subject  to  the  approval  of  the  Executive 
Director. 


DAMAGE  CAUSED  BY  CONTRACTOR 

70.  Any  damage  to  property,  real  and/or  personal,  on  TI-YBI  caused  by  the 
Contractor's  acts  or  omissions  shall  be  repaired/replaced,  to  the  Authority's 
satisfaction,  without  charge  to  the  Authority  or  its  designee.  Corrections  shall 
be  made  seventy-two  (72)  hours  of  the  incident  or  the  Authority  may  make  the 
repairs  and  backcharge  the  Contractor. 


LIQUIDATED  DAMAGES 


71 . If  service  is  not  completed  in  accordance  with  the  terms  herein,  it  is 
understood  that  the  Authority  and  its  designees  will  suffer  damage.  Being 
impractical  and  unfeasible  to  determine  the  amount  of  the  actual  damage 
(except  as  provided  for  missed  pickups),  it  is  agreed  that  the  Contractor  shall 
pay  to  the  Authority  or  its  designee  as  fixed  and  liquidated  damages,  and  not 
as  a penalty,  the  amount  set  forth  as  follows: 

71.1.  The  sum  of  triple  the  amount  of  the  price  of  regular  service  for 
failure  to  begin  new  service  within  three  (3)  calendar  days  following 
notification  by  fax. 

71.2.  The  sum  of  fifty  dollars  ($50)  per  calendar  day  for  failure  to  repair  or 
replace  any  damaged  or  unsightly  containers(s)  within  seventy-two  (72) 
hours  following  notification  by  telephone  by  the  Authority  or  its  designee. 

7 1 .3.  The  sum  of  five  hundred  dollars  ($500)  per  percentage  point  of 
Recycling  below  the  minimum  Recycling  percentage  as  set  forth  in 
paragraph  49  (Recycling  and  Diversion  Requirement). 

72.  The  Contractor  shall  be  liable  for  the  amounts  above.  These  sums  shall  be 
withheld  from  payment  due  the  Contractor  from  the  Authority  or  its  designee. 

It  shall  be  the  sole  responsibility  of  the  Contractor  to  notify  the  Executive 
Director  upon  the  resolution  of  chargeable  conditions,  and  such  notification 
shall  be  within  two  (2)  calendar  days  following  the  resolution. 

FAITHFUL  PERFORMANCE  BOND 

73.  Contractor  shall  submit  to  the  Authority  simultaneously  with  the  execution  of 
this  Contract  a corporate  surety  bond  in  the  amount  of  the  Bid  price  times 
30,000  ($dollar/cubic  yd  x 30,000  cubic  yd),  provided  however,  that  the 
Authority  may  increase  the  amount  at  subsequent  renewals  to  reflect  changes 
in  the  Consumer  Price  Index  for  All  Urban  Consumers  for  the  San  Francisco 
Bay  Area  and/or  an  increase  in  the  level  of  refuse  collection  service  needed 

at  TI-YBI.  The  bond  shall  be  executed  by  a surety  company  licensed  to  do 
business  in  the  State  of  California  and  acceptable  to  the  Authority.  The  bond 
shall  be  approved  by  the  Authority  and  shall  be  payable  to  the  Authority.  The 
condition  of  the  bond  shall  be  that  Contractor  will  faithfully  perform  the  duties 
imposed  by  federal,  state  and  local  laws  and  this  Contract.  Any  action  by  the 
Authority  to  proceed  against  the  bond  shall  not  limit  or  affect  the  rights  of  the 
Authority  to  pursue  other  remedies  available  to  the  Authority  under  this 
Contract,  or  in  courts  of  law  or  equity.  Notwithstanding  the  foregoing,  in  lieu 
of  the  corporate  surety  bond.  Contractor  may  provide  to  the  Authority  a letter 
of  credit,  cash  bond  or  other  security  acceptable  to  the  Authority  in  a form 
satisfactory  to  the  Authority. 

INDEMNIFICATION 

74.  All  work  and  performance  covered  by  this  Contract  shall  be  at  the  risk  of  the 
Contractor. 

75.  The  Contractor  shall  indemnify,  defend,  and  hold  harmless  the  Authority  and 
its  designees  from  financial  loss,  damages,  or  claims  (collectively  or 


individually  as  "Claim”),  directly  or  indirectly,  in  whole  or  in  part,  arising  out  of 
the  Contractor’s  performance  of  this  Contract.  The  Contractor  shall  indemnify 
the  Authority  and  its  designees  for  the  reasonable  fees  of  attorneys, 
consultants,  and  experts  and  related  costs  and  the  Authority’s  and  its 
designees’  costs  of  investigating  any  Claim.  The  Contractor  has  an 
immediate  and  independent  obligation  to  defend  the  Authority  and  its 
designees  from  any  Claim  which  actually  or  potentially  falls  within  the  subject 
matter  of  this  Contract  even  if  such  allegation  is  or  may  be  groundless, 
fraudulent  or  false,  which  obligation  arises  at  the  time  such  Claim  is  tendered 
to  the  Contractor  by  the  Authority  or  its  designees  and  continues  at  all  times 
thereafter.  Contractor’s  obligation  to  indemnify,  defend,  and  hold  harmless 
the  Authority  and  its  designees  shall  survive  the  expiration  of  the  Contract. 

76.  The  above  agreement  by  Contractor  to  indemnify,  hold  harmless,  and 
defend  the  Authority  expressly  includes,  but  is  not  limited  to,  all  claims, 
damages  (including  but  not  limited  to  special  and  consequential  damages), 
natural  resources  damage,  punitive  damages,  injuries,  costs,  response, 
remediation  and  removal  action,  suits,  legal  administrative  proceedings, 
interest,  fines,  charges,  penalties,  and  expenses  (including  but  not  limited  to 
attorneys  and  expert  witness  fees  and  costs  and  costs  incurred  in  connection 
with  defending  against  any  of  the  foregoing  or  in  enforcing  this  indemnity)  of 
any  kind  whatsoever  paid,  incurred  or  suffered  by,  or  asserted  against,  the 
Authority,  its  officers,  employees,  agents  arising  from  or  attributable  to  any 
repair,  cleanup  or  detoxification,  or  preparation  and  implementation  of  any 
removal,  remedial,  response,  closure  or  other  plan  (regardless  or  whether 
undertaken  due  to  governmental  action)  concerning  any  hazardous 
substances  or  Hazardous  Waste  at  any  place  where  municipal  Solid  Waste  is 
or  has  been  transported,  transferred,  processed,  stored,  disposed  of  or 
otherwise  come  to  be  located  by  Contractor  under  this  Contract,  or  the 
activities  of  Contractor  pursuant  to  this  Contract  resulting  in  a release  of 
hazardous  substances  or  Hazardous  Waste  into  the  environment.  The 
foregoing  is  intended  to  operate,  in  part,  as  an  agreement  pursuant  to  Section 
107(e)  of  the  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act,  42  U.S.C.  § 9607(e),  and  California  Health  and  Safety  Code 
Section  25364,  to  defend,  to  protect,  hold  harmless  and  indemnify  the 
Authority.  The  intent  of  paragraphs  75  and  76  (indemnity)  is  to  provide  the 
Authority  with  the  highest  level  of  protection  possible  to  the  extent  allowable 
by  law. 


INSURANCE 

77.  Contractor  shall  procure  and  maintain  in  full  force  and  effect  at  all  times 
during  the  entire  length  of  this  Contract  and  any  subsequent  renewals  the 
following  insurance  coverage: 

77.1 . Public  liability  and  property  damage  insurance  including  complete 
operations,  products,  contractual,  broad  form  property  damage,  personal 
injury  and  owned  and  non-owned  automobile  liability  with  such  coverage 
and  limits  as  may  be  reasonably  requested  by  the  Authority  from  time  to 
time,  but  in  no  event  with  limits  that  are  less  than  the  sum  of  SI  million 
per  occurrence  and  $2  million  in  aggregate  arising  from  the  services  as 
stated  in  this  Contract.  The  Authority  shall  be  named  as  an  additional 
insured  under  such  liability  insurance  policy  or  policies,  if  commercially 
available. 
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77.2.  Contractor  shall  carry  workers’  compensation  insurance  for  all  its 
employees.  Evidence  of  liability  and  workers’  compensation  insurance 
shall  be  provided  by  Contractor  by  filing  with  the  Authority  a certificate  of 
insurance  indicating  that  the  Authority  is  endorsed  as  an  additional 
named  insured  under  the  liability  policy.  All  policies  shall  include  a 
provision  that  written  notice  of  cancellation  or  any  material  change  in 
coverage  shall  be  delivered  to  the  Authority  thirty  (30)  days  in  advance  of 
the  effective  date  thereof.  No  cancellation,  alteration  or  change  of 
beneficiary  shall  be  made  without  written  notice  to  the  Authority. 

77.3.  The  Authority  reserves  the  right  to  examine  all  policies  from  time  to 
time  to  ensure  appropriate  conformity  to  prevailing  practices  and 

^ standards  of  the  insurance  industry. 

77.4.  Such  insurance  shall  be  obtained  from  a company  or  companies 
licensed  to  do  business  in  the  State  of  California  and  acceptable  to  the 
Authority.  Failure  of  Contractor  to  maintain  insurance  in  the  manner  and 
amount  stated  herein  and  as  directed  by  the  Executive  Director,  subject 
to  the  approval  of  the  Authority,  will  constitute  a material  breach  of  this 
Contract. 

NOTIFICATION 

78.  Any  notice  required  or  permitted  under  this  Contract  shall  be  in  writing  and 
shall  be  deemed  to  have  been  given  if  delivered  personally  or  ten  (10)  days 
after  posted  by  certified  mail,  return  receipt  requested,  addressed  as 
appropriate  either  to  Contractor  at  its  business  address  as  indicated  in  its  Bid 
and  to  the  Authority  at: 

Attention:  Executive  Director 
Mayor’s  Office  Treasure  Island  Project 
410  Avenue  of  Palms 
Treasure  Island 
San  Francisco,  CA  94130 

Parties  shall  provide  ten  (10)  days  notice  to  each  other  if  the  address  for  the 
receipt  of  notice  has  changed. 

EMERGENCY 

79.  Notwithstanding  any  other  provisions  of  this  Contract,  in  the  event  of  an 
emergency  due  to  natural  disaster  or  labor  strike  which  interrupts  the 
collection  of  Refuse  by  Contractor,  the  Authority  shall  have  the  right  to 
declare  a temporary  suspension  of  this  Contract  for  the  reasonable  duration 
of  the  emergency  and  until  such  time  as  the  Authority  determines  that 
Contractor  is  able  to  re-assume  all  obligations  under  this  Contract.  Should 
Contractor  fail  to  demonstrate  to  the  satisfaction  of  the  Authority  that  required 
services  can  be  resumed  by  Contractor  prior  to  the  expiration  of  a six  (6) 
month  period,  this  Contract  may  be  terminated  at  the  direction  of  the 
Authority. 
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BREACH  AND  TERMINATION 

80.  The  Executive  Director  shall  have  the  power,  subject  to  review  by  the 
Authority  upon  appeal,  to  determine  whether  a breach  of  any  provision  of  this 
Contract  by  Contractor  has  occurred.  Any  waiver  of  a breach  shall  not  be 
deemed  to  be  a waiver  of  any  subsequent  breach  or  be  construed  as 
approval  of  a course  of  conduct.  In  the  event  that  the  Executive  Director 
determines  that  a breach  has  occurred,  the  Authority  shall  give  Contractor 
written  notice  of  the  breach  setting  forth  the  breach  or  default.  Contractor 
shall  have  a reasonable  period  to  cure  the  noticed  breach  or  default.  Such 
reasonable  period  to  cure  shall  not  exceed  sixty  (60)  days.  In  the  event  the 
breach  or  default  is  cured  to  the  satisfaction  of  the  Executive  Director  within 
the  time  period  allotted,  the  breach  shall  not  be  deemed  a material  breach.  In 
the  event  the  Executive  Director  determines  that  Contractor  has  failed  to 
satisfactorily  cure  the  breach  or  default  within  the  time  period  allotted,  the 
Executive  Director  may  determine  such  breach  or  default  to  be  material. 

81 . Multiple  or  repeated  breaches,  or  a pattern  of  breaches  and  subsequent 
attempts  to  cure  said  breaches  by  Contractor  shall  provide  an  adequate  basis 
for  the  Executive  Director,  in  her  or  his  discretion,  to  declare  any  subsequent 
breach  to  be  material,  notwithstanding  whether  that  breach  is  ultimately  cured 
by  Contractor. 

81.1.  If  such  a determination  of  material  breach  is  made,  the  Executive 
Director's  determination  shall  be  automatically  appealed  to  the  Authority 
for  final  action. 

82.  A material  breach  shall  be  cause  for  termination  of  this  Contract  by  the 
Authority. 

83.  Upon  the  occurrence  of  a material  breach  and  the  declaration  of  such 
termination  of  this  Contract  by  the  Authority,  this  Contract  shall  be  of  no 
further  force  and  effect,  except  for  paragraphs  74  to  76,  inclusive  (Indemnity). 
The  Authority  is  free  to  enter  into  whatever  arrangements  are  deemed 
justified  and  necessary  for  the  collection,  removal,  and  Disposal  of  Refuse 
within  the  area  under  its  jurisdiction. 

ASSIGNABILITY 

84.  The  Contractor  shall  not  sell,  Assign,  subcontract,  or  transfer  this  Contract  or 
any  part  hereof,  or  any  obligation  hereunder,  without  the  written  consent  of 
the  Authority.  Consent  to  assignment  may  not  be  unreasonably  withheld. 
However,  it  is  understood  that  the  Authority  awarded  this  Contract  to 
Contractor  is  partly  due  to  Contractor's  financial  strength  and  background  in 
the  field  of  waste  management. 

85.  Following  a public  hearing,  the  Authority  may  Assign  or  transfer  any  or  all  of 
its  rights  under  this  Contract  without  the  consent  of  Contractor  to  any  legally 
authorized  public  entity. 

INVOLUNTARY  ASSIGNMENT 

86.  No  interest  of  Contractor  in  this  Contract  shall  be  Assignable  by  operation  of 
law.  Each  or  any  of  the  following  acts  shall  be  considered  an  involuntary 
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Assignment  providing  the  Authority  with  the  right  to  elect  to  terminate  this 
,3  Contract  forthwith,  without  suit  or  other  proceeding: 

86.1 . If  Contractor  is  or  becomes  insolvent,  or  makes  an  Assignment  for 
the  benefit  of  creditors; 

86.2.  If  Writ  of  Attachment  or  Execution  is  levied  on  this  Contract  or  other 
property  of  Contractor  such  that  would  affect  Contractor’s  ability  to 
perform  its  duties  and  obligations  under  this  Contract. 

86.3.  If  in  any  proceeding  to  which  Contractor  is  a party,  a receiver  is 
appointed  with  authority  to  take  possession  of  Contractor's  property  such 

^ that  would  affect  Contractor’s  ability  to  perform  its  duties  and  obligations 
under  this  Contract. 

86.4.  Except  as  otherwise  provided  in  paragraph  84  (Assignability),  in  the 
event  of  a probate  proceeding  where  the  rights  of  Contractor  under  this 
Contract  would  pass  to  another  individual  or  other  individuals. 

PREVAILING  WAGES 

87.  The  Contractor  performing  this  Contract  will  be  required  to  pay  no  less  than 
the  highest  prevailing  wages,  required  by  the  union,  if  any,  including  fringe 
benefits  for  Solid  Waste  truck  drivers  and  collection  personnel  within  the  City. 
In  the  event  that  the  Authority  finds  that  the  Contractor  does  not  meet  this 
criterion,  the  Contractor  will  increase  its  wage  scale  to  meet  the  requirements. 

^ Under  no  circumstances  will  any  increase  in  wage  scale  result  in  additional 

^ cost  to  the  Authority  or  its  designees.  The  Authority  reserves  the  right  to 

inspect  the  Contractor’s  records  at  any  time  to  verify  that  the  correct 
prevailing  wages  are  being  paid  to  all  employees.  The  Contractor  agrees  to 
make  available  to  the  Authority,  upon  request,  those  certified  records 
requested  to  verify  the  Contractor’s  compliance. 

DISADVANTAGED  AND  LOCAL  BUSINESS  ENTERRPISE  PROGRAM 

88.  It  is  the  policy  of  the  Authority  that  Disadvantaged  Business  Enterprises 
(DBEs),  of  which  minority  and  woman  owned  business  enterprises  are 
included,  and  Local  Business  Enterprises  (LBEs)  shall  have  the  maximum 
feasible  opportunity  to  participate  in  the  performance  of  contract  financed  in 
who  or  in  part  with  City  and  County  funds.  The  Authority  and  its  employees 
and  agents  shall  not  discriminate  on  the  basis  of  race,  national  origin,  color, 
religion,  sex,  sexual  orientation,  gender  identity,  age  or  disability  in  the  award 
and  performance  of  any  Authority  contract.  The  Authority  shall  make  every 
effort  to  solicit  bids  and  proposals  from  DBEs  in  awarding  contracts. 

89.  A DBE  is  defined  as  a LBE  which  is  a socially  or  economically 
disadvantaged  business  which  is  an  independent  and  continuing  business  for 
profit,  performs  a commercially  useful  function,  and  is  owned  and  controlled 
by  one  or  more  economically  disadvantaged  persons.  The  aggregate 
ownership  or  control  of  the  DBE  must  equal  or  exceed  fifty-one  percent  (51  %) 
of  the  business  and  whose  average  gross  receipts  in  the  three  (3)  fiscal  years 
immediately  preceding  its  application  for  certification  as  a DBE  does  not 

• exceed  the  following  annual  limits:  1)  Public  Works/Construction  - $14 

million;  2)  Goods,  Materials,  Equipment,  and  General  Service  suppliers  - $2 
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million:  3)  Professional  Services  --  $2  million.  It  shall  be  based  upon 
economic  threshold  and  not  race  or  gender. 

90.  The  public  interest  is  served  by  assisting  disadvantaged  businesses.  The 
Authority  shall  offset  economic  disadvantages  faced  by  DBEs  by  providing 
qualified  DBEs  with  a 5-10%  preference  when  considering  bids,  proposals  or 
other  competitive  submissions,  as  provided  in  paragraph  94. 

91 . LBE  shall  mean  a locally  based  business  which  is  an  independent  and 
continuing  business  for  profit,  performs  a commercially  useful  function  and  is 
a firm:  1 ) with  fixed  offices  or  distribution  points  located  within  the  geographic 
boundaries  of  the  City;  2)  listed  in  the  Permits  and  License  Tax  Paid  File  with 
a. San  Francisco  street  address;  3)  which  possess  a current  Business  Tax 
Registration  Certificate  at  the  time  of  the  application  for  certification  as  a local 
business.  Post  office  box  numbers  or  residential  addresses  shall  not  suffice 
to  establish  status  as  a “local  business."  To  qualify  as  a “local  business,”  a 
business  must  establish  that  it  has  been  located  and  doing  business  in  San 
Francisco  for  at  least  six  (6)  months  preceding  its  application  of  certification 
as  a local  business. 

92.  The  cost  of  doing  business  in  San  Francisco  is  approximately  fifteen  percent 
(15%)  higher  than  in  the  surrounding  bay  area  communities.  The  public 
interest  is  served  by  encouraging  businesses  to  locate  and  remain  in  San 
Francisco.  Accordingly,  the  Authority  shall  offset  economic  disadvantage 
faced  by  LBEs  which  are  not  experienced  by  businesses  outside  the  City,  by 
providing  qualified  LBEs  with  a five  percent  (5%)  preference  when 
considering  bids,  proposals,  or  other  competitive  submissions  as  provided  in 
paragraph  94. 

93.  The  Authority  acknowledges  the  value  of  Joint  ventures  and  their  ability  to 
foster  economic  development  of  DBEs.  Therefore,  non-DBE  companies  are 
to  be  encouraged  to  joint  venture  with  DBEs.  Awards  involving  the  DBEs 
shall  be  counted  on  the  basis  of  the  DBE’s  participation  in  the  joint  venture. 

94.  The  policy  in  favor  of  LBEs  and  DBEs  shall  apply  to  all  contracts  for 
construction  and  public  works,  personal  service  and  consulting  contracts  and 
supply  of  goods,  by  applying  bonus  points  or  percentage  to  responses  to 
DBEs  and  LBEs  to  solicitations  under  competitive  sealed  Bid  or  competitive 
negotiation  process  as  follows: 

94.1 . A five  (5)  point  or  percentage  bonus  will  be  awarded  to  (i)  a LBE,  or 
(ii)  a joint  venture  with  a DBE  where  DBE  participation  equal  to  at  least 
thirty-five  percent  (35%),  but  is  less  than  forty  percent  (40%);  or 

94.2.  A seven  and  five  tenths  (7.5)  point  or  percentage  bonus  will  be 
awarded  to  a joint  venture  with  a DBE  where  DBE  participation  equals  or 
exceeds  forty  percent  (40%),  but  is  less  than  fifty-one  percent  (51%);  or 

94.3.  A ten  (10)  point  or  percentage  bonus  will  be  awarded  to  (i)  a DBE 
or  (ii)  a joint  venture  with  a DBE,  where  DBE  participation  exceeds  fifty- 
one  percent  (51%). 

95.  Pursuant  to  a contract.  Memorandum  of  Understanding  or  Work  Order 
arrangement  with  the  Fluman  Rights  Commission  (HRC),  the  FIRC  shall  be 
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the  authority  responsible  for  creating  and  implementing  rules  and  regulations 
for  the  certification  and/or  registration  of  DBEs,  LBEs  and  Joint  Ventures.  In 
order  to  considered  for  DBE,  LBE  or  joint  venture  participation,  a firm  must  be 
certified  by  the  HRC.  The  HRC  shall  also  be  responsible  for  providing 
technical  assistance  to  the  Project  Office  in  outreach  and  contract  compliance 
activities. 


NON-DISCRIMINATION 

96.  In  the  performance  of  this  Contract,  the  Contractor  covenants  and  agrees 
not  to  discriminate  on  the  basis  of  the  fact  or  perception  of  a person’s  race, 
color,  creed,  religion,  national  origin,  ancestry,  age,  gender,  gender  identity 
s^exual  orientation,  domestic  partner  status,  marital  status,  disability  or 
Acquired  Immune  Deficiency  Syndrome  or  HIV  status  (AIDS/HIV  status) 
against  any  employee  of,  any  City  or  Authority  employee  working  with,  or 
applicant  for  employment  with  Contractor,  in  any  of  the  Contractor’s 
operations  within  the  United  States,  or  against  any  person  seeking 
accommodations,  advantages,  facilities,  privileges,  services,  or  membership 
in  business,  social  or  other  establishments  or  organization  operated  by  the 
Contractor. 

97.  Contractor  shall  include  in  all  subcontracts  relating  to  the  performance  of  this 
Contract  a non-discrimination  clause  applicable  to  such  subcontractor  in 
substantially  the  form  of  paragraph  96.  In  addition.  Contractor  shall 
incorporate  by  reference  in  all  subcontracts  the  provisions  of  Section 
12B.2(a),  12B.2(c)-(k),  and  12C.3  of  the  San  Francisco  Administrative  Code 
and  shall  require  all  subcontractors  to  comply  with  such  provisions. 

98.  Contractor  warrants  that  it  does  not,  as  of  the  effective  date  of  this  Contract 
and  will  not  during  the  Term  of  this  Contract  and  any  subsequent  renewal,  in 
any  of  its  operations  in  the  City  or  elsewhere  within  the  United  States, 
discriminates  in  the  provision  of  bereavement  leave,  family  medical  leave, 
health  benefits,  membership  or  memberships  discounts,  moving  expenses, 
pension,  and  retirement  benefits  or  travel  benefits,  as  well  as  any  benefits 
other  than  the  benefits  specified  above,  between  employees  with  domestic 
partners  and  employee  with  spouses,  and/or  between  the  domestic  partners 
and  spouses  or  such  employees,  where  the  domestic  partnership  has  been 
registered  with  a governmental  entity  pursuant  to  state  or  local  law 
authorizing  such  registration,  subject  to  the  conditions  set  forth  in  Section 
12B.2(b)  of  the  San  Francisco  Administrative  Code. 

99.  The  Authority  urges  companies  doing  business  in  Northern  Ireland  to  move 
toward  resolving  employment  inequities  and  encourages  them  by  the 
MacBride  Principles  as  expressed  in  San  Francisco  Administrative  Code 
Section  12F.1  et  seq.  Contractor  acknowledges  that  it  has  read  and 
understands  the  above  statement  and  MacBride  Principles  as  expressed  in 
the  San  Francisco  Administrative  Code  concerning  doing  business  in 
Northern  Ireland. 

100.  The  Authority  urges  companies  not  to  import,  purchase,  obtain,  or  use  for 
any  purpose,  any  tropical  hardwood  or  tropical  hardwood  product. 

101.  Contractor  attests  that  it  is  not  the  government  of  Burma  (Myanmar),  a 
person  or  business  entity  organized  under  the  laws  of  Burma  (Myanmar)  or  a 


‘■prohibited  person  or  entity"  as  defined  in  Section  12J.2(G)  of  the  San 
Francisco  Administrative  Code.  The  Authority  reserves  the  right  to  terminate 
this  Contract  for  default  if  Contractor  violates  the  terms  of  this  Clause. 

1 02.  Contractor’s  failure  to  comply  with  the  obligations  in  paragraphs  96-1 01 , 
inclusive,  shall  constitute  a material  breach  of  this  Contract. 

PRELIMINARY  DISPUTE  RESOLUTION 

103.  If  Contractor  has  a question  as  to  the  interpretation  and  intent  of  this 
Contract,  it  shall  submit  a written  request  to  the  Executive  Director  for  a 
determination  of  the  issue  prior  to  any  action  or  resort  to  any  other  legal 
remedy.  The  Contractor  shall  provide  and  submit  such  information  as  the 
Executive  Director  may  request  or  require  to  make  the  requested 
determination.  The  written  determination  may  be  appealed  to  the  Authority. 
The  Authority  and  Contractor  do  not  waive  any  legal  remedies  under  this 
paragraph. 


CONTEST  OF  AGREEMENT  TERMS 

104.  In  the  event  either  party  to  this  Contract  attempts  to  challenge  the  validity 
of  any  portion  of  this  Contract,  such  action  in  attempting  to  challenge  the 
Contract  shall  constitute  a material  breach  of  this  Contract  and  the  non- 
breaching party  shall  have  the  right  to  elect  to  terminate  this  Contract 
forthwith  without  suit  or  other  proceeding. 

105.  Paragraph  104  shall  not  be  construed  to  prevent  either  party  from 
seeking  redress  from  the  courts  for  the  purpose  of  legal  review  of 
administrative  proceedings  regarding  rate  adjustment  or  the  Authority’s 
actions  taken  pursuant  to  this  Contract,  or  for  the  purpose  of  interpreting  or 
enforcing  the  provisions  contained  in  this  Contract. 

ATTORNEY’S  FEES 

106.  In  the  event  of  litigation  between  the  parties  arising  hereunder,  the 
defaulting  party  or  the  party  not  prevailing  in  such  dispute,  as  the  case  may 
be,  shall  pay  any  and  all  costs  and  expenses  incurred  by  the  other  party  in 
enforcing  or  establishing  its  rights  hereunder  (whether  or  not  such  action  is 
prosecuted  to  judgment),  including,  without  limitation,  court  costs  and 
reasonable  attorney’s  fees. 

AMENDMENT  OR  MODIFICATION 

107.  This  Contract  shall  not  be  modify  during  the  initial  contractual  period. 

This  Contract  may  be  modified  or  amended  during  the  subsequent  renewal 
periods.  Amendment  or  modification  occurs  upon  written  agreement  of  the 
parties  hereto.  The  parties  agree  to  meet  and  confer  in  good  faith  if 
amendment  or  modifications  are  proposed. 

WAIVER 

108.  The  waiver  by  either  party  of  any  breach  or  violation  of  any  provisions  of 
this  Contract  shall  not  be  deemed  to  be  a waiver  of  any  breach  or  violation  of 
any  other  provision  nor  of  any  subsequent  breach  or  violation  of  the  same  or 
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any  other  provision.  The  acceptance  of  any  monies,  which  become  due 
. ^ hereunder  shall  not  be  deemed  to  be  a waiver  of  any  pre-existing  or 

concurrent  beach  or  violation  by  the  other  party  of  any  provision  of  this 
Contract. 

SEVERABILITY 

109.  In  the  event  of  legal  action  is  brought  by  a person  or  entity,  other  than  the 
parties  to  this  Contract,  to  challenge,  invalidate,  contest  or  set  aside  any  of 
the  provisions  of  this  Contract,  each  and  every  terms  and  conditions,  and 
each  and  every  paragraphs,  sentences,  phrases,  or  words  is  severable  from 
the  remaining  terms,  conditions,  paragraphs,  sentences,  phrase,  and  words. 
Ihe  invalidation  of  any  term,  condition,  paragraph,  sentence,  phrase  and 
word  as  a result  of  a legal  action,  brought  by  a person  or  entity  not  a party  to 
this  Contract  shall  not  affect  the  validity  or  enforceability  of  the  remaining 
provisions.  However,  if  material  provisions  hereof  are  affected,  the  parties 
agree  to  negotiate  in  good  faith  to  reach  agreement  on  the  revisions,  which 
preserve  the  substance  hereof  to  the  greatest  extent  allowable  by  law. 

INTEGRATION 

1 1 0.  The  parties  intend  that  this  Contract  (including  any  and  all  attachments, 
which  are  made  a part  of  this  Contract)  shall  be  the  final  expression  of  their 
agreement  with  respect  to  the  subject  matter  hereof  and  may  not  be 
contradicted  by  evidence  of  any  prior  or  contemporaneous  written  or  oral 
agreements  or  understandings.  The  parties  further  intend  that  this  Contract 

\ shall  constitute  the  complete  and  exclusive  statement  of  its  terms  and  that  no 

" extrinsic  evidence  whatsoever  may  be  introduced  in  any  judicial, 

administrative  or  other  legal  proceeding  involving  this  Contract. 
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Bid  No. 


DOCUMENT  00410 
BID  BOND 

NOTE:  (This  form  must  be  executed  unless  bid  is  accompanies  by  certified  check) 

KNOW  ALL  PERSONS  BY  THESE  PRESENTS: 

That  the  undersigned  Contractor  as  principal  and  the  undersigned  Surety  as  obligator, 
are  held  and  firmly  bound  unto  the  Treasure  Island  Development  Authority,  a non-profit  public 

benefit  corporation,  as  obligee,  in  the  penal  sum  of 

Dollars,  lawful  money  of  the  United  States  of  America,  for  the  payment  of  which,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  successors,  executors,  administrators,  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

That  the  General  Contractor  as  principal  is  submitting  a Bid  for  certain  work  to  be 
performed  for  the  said  Treasure  Island  Development  Authority  described  as  follows: 

INVITATION  FOR  BID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA  BUENA  ISLAND 
(Contract  No. ) 

THE  CONDITION  OF  THIS  OBLIGATION  IS  SUCH  that  if  the  Bid  submitted  by  said 
principal  be  accepted  and  the  Contract  be  awarded  to  said  principal  and  if  said  principal  shall 
within  a period  of  ten  (10)  days  after  such  award  enter  into  the  Contract  so  awarded  and  file  the 
required  performance  corporate  surety  bonds,  certificates  of  insurance,  permit(s),  and  license(s), 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and  effect. 

IN  WITNESS  THEREOF,  the  above  bounden  parties  have  executed  this  instrument  this 
day  of , 1999. 


(Corporate  Seal)  

Name  of  Firm,  Corporation,  Partnership  of  Joint  Venture 


Principal 


By: 


(Corporate  Seal)  

Surety 

By: 

Attorney  in  Fact 
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DOCUMENT  00610 


Order  of  award  no. 

PERFORMANCE  BOND 

KNOW  ALL  PERSONS  BY  THESE  PRESENTS,  that  WHEREAS,  the  Treasure  Island 
Development  Authority  has  awarded  to: 


hereinafter  designated  as  the  “Principal,”  a Contractor  for: 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA  BUENA  ISLAND 
(Contract  No. ) 

WHEREAS,  said  Principal  is  required  under  the  terms  of  said  Contract  to  furnish  a Bond 
for  the  faithful  performance  of  said  Contract; 

NCW  THEREFCRE,  we  the  Principal  and 


as  Surety,  are  firmly  bound  unto  the  Treasure  Island  Development  Authority  in  the  penal  sum  of 

Dollars,  lawful  money  for  the  United  States  for  the  payment 

of  which  sum  well  and  truly  to  be  made,  we  bind  ourselves,  our  successors,  executors, 
administrators,  and  assigns,  jointly  and  severally,  firmly  by  these  presents  for  a performance 
bond.  The  condition  of  this  obligation  is  such  that  if  the  said  Principal  does  well  and  faithfully 
performs  all  the  conditions  and  covenants  of  said  Contract,  according  to  the  true  intent  and 
meaning  thereof,  upon  its  part  to  be  kept  and  performed,  then  the  above  obligation  is  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect. 

THE  CCNDITICN  CF  THIS  CBLIGATICN  IS  SUCH,  that  if  the  above  bounden  Principal, 
its  heirs,  executors,  administrators,  successors,  or  assigns,  shall  in  all  things  stand  to  and  abide 
by,  and  well  and  truly  keep  and  perform  the  covenants,  conditions,  and  agreements  in  the  said 
Contract,  including  the  provisions  of  liquidated  damages  in  the  said  Contract,  any  changes, 
additions,  or  alterations  thereof  made  as  therein  provided,  on  its  part,  to  be  kept  and  performed  at 
the  time  and  in  the  manner  therein  specified,  and  in  all  respects  according  to  their  true  intent  and 
meaning,  and  shall  indemnify  and  save  harmless  the  Treasure  Island  Development  Authority,  its 
officers  and  agents,  as  therein  stipulated,  then  this  obligation  shall  become  null  and  void; 
otherwise  shall  be  and  remain  in  full  force  and  effect. 

And  the  said  Surety,  for  value  received,  hereby  stipulates  and  agrees  that  no  change, 
extension  of  time,  alteration  or  addition  to  the  terms  of  the  Contract  or  to  the  Work  to  be 
performed  thereunder  or  the  Specifications  accompanying  the  same  and  no  inadvertent 
overpayment  of  progress  payments  shall  in  any  way  affect  its  obligations  on  this  Bond,  and  it 
does  hereby  waive  notice  of  any  such  change,  extension  of  time,  alteration  or  addition  to  the 
terms  of  the  Contract  or  to  the  Work  of  to  the  Specification  or  of  any  inadvertent  overpayment. 

IN  WITNESS  WHERECF,  the  above-bounden  parties  have  executed  this  instrument 
under  their  seal  this day  of . 1999,  the  name  and  corporate  sea! 


of  each  corporate  party  being  hereto  affixed  and  these  presents  duly  signed  by  its  undersigned 
representative,  pursuant  to  authority  of  its  governing  body. 


Approved  as  to  Form:  

Principal 


By: 


By: 


Surety 

By:_ 


N PtCW\VCH.\.VWIN9'SOLV 


YBtPERBOSDDOC 


EXHIBIT  B 


BIAINCHI 
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ATTORNEYS  AT  LAW  JUPe  21  , 1 999 
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ROBERT  L HARRISON 
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VIA  HAND  DELIVERY 


Treasure  Island  Development  Authority 
Mayor's  Office  Treasure  Island  Project  Office 
41 0 Avenue  of  the  Palms 
Treasure  Island 

San  Francisco,  California  94130 

Re:  Treasure  IslandA'erba  Buena  Island  Refuse  Collection 

Pre-bid  questions  for  Treasure  Island  Development  Authority  Staff 

Dear  Sir  or  Madam; 

This  office  represents  Bay  Cities  Refuse  Service  (“Bay  Cities”),  which  has  been  serving 
Treasure  Island  (“Tl")  and  Yerba  Buena  Island  (“YBI”)  for  the  past  30  years  and  is 
currently  the  only  refuse  company  holding  a permit  for  this  work.  Attached  are  two  prior 
letters  we  sent  to  the  Department  of  Public  Health  setting  forth  Bay  Cities’  legal  position. 

Bay  Cities  submits  the  following  questions  regarding  the  Invitation  for  Bid  (“IFB”)  for 
refuse  collection  service  at  non-federal  facilities  at  Tl  and  YBI  (all  capitalized  terms  have 
the  same  meaning  as  defined  in  the  IFB).  Bay  Cities  reserves  the  right  to  ask  additional 
questions  regarding  the  Bid  Sheet  to  be  distributed  at  the  pre-bid  conference  on  June 
21,  1999. 


1 . Who  is  responsible  for  paying  the  Contractor  for  performance  of  the  contract 
to  be  issued  under  the  IFB  (for  example,  will  payment  come  solely  from  the 
Authority,  or  from  customers  who  will  have  to  be  separately  billed  by  the 
Contractor)? 

2.  Can  you  please  give  an  example  of  how  the  bidder’s  bond  amount  is 
calculated  (see  IFB  Paragraph  14)? 

3.  Is  the  information  submitted  with  the  permit  application  sufficient  to  satisfy 
the  requests  in  Paragraphs  16  and  19  of  the  IFB?  If  not,  why  not? 
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4.  Can  you  please  give  an  example  of  how  the  performance  bond  amount  is 
calculated  (see  IFB  Paragraph  19)? 

5.  Regarding  Paragraph  1 9 of  the  IFB,  what  minimum  requirements  for  a 
Surety  are  acceptable  to  the  Authority  (for  example,  does  the  Surety  have  to 
be  an  admitted  surety  insurer)? 

6.  What  are  the  specific  facilities  to  be  serviced  by  the  contract  to  be  issued 
under  the  IFB  (IFB  Paragraph  20  only  gives  a partial  list)?  Are  any  of  these 
facilities  owned,  operated  and/or  managed  by  the  City  (including  the 
Authority)?  If  so,  what  is  the  name  and  address  of  the  facility,  and  the  City 
employee  responsible  for  the  facility? 

7.  What  is/are  the  name(s)  and  address(es)  of  the  owners,  operators  and/or 
managers  of  the  facilities  to  be  serviced  by  the  contract  to  be  issued  under 
the  IFB  that  are  not  owned,  operated  and/or  managed  by-the  City?  What  is 
the  name  and  address  of  the  facilities  not  owned,  operated  and/or  managed 
by  the  City? 

8.  Under  Paragraph  34,  who  will  make  the  determination  of  missed  pickups  (as 
compared,  for  example,  to  a “late  set  out”  by  customers)? 

9.  Why  and  on  what  basis  does  the  Authority,  on  the  one  hand,  declare  that 
title  to  the  Refuse  passes  to  the  Contractor  when  loaded  into  the 
Contractor’s/subcontractor’s  vehicle  (IFB  Paragraph  48),  and  then,  on  the 
other,  require  that  Refuse  be  brought  exclusively  to  the  Transfer  Station?  . 

10.  As  set  forth  in  IFB  Paragraph  53,  what  is  the  Treasure  Island  Homeless 
Development  Initiative  (TIHDI)?  What  documents  create  and  describe  it? 

1 1 . What  is  the  nature  and  extent  of  TIHDI’s  role  in  the  collection  of  Source 
Separated  Recyclable  Materials? 

12.  What  is  TIHDI’s  “right  of  first  refusal”  (IFB  Paragraph  53)  and  in  what 
document  is  it  set  forth?  When  does  TIHDI  have  to  exercise  this  right  of  first 
refusal?  What  is  the  estimated  amount  of  Source  Separated  Recyclable 
Materials  that  are  potentially  subject  to  this  right  of  first  refusal? 

1 3.  Who  is  responsible  for  the  collection  of  Source  Separated  Recyclable 
Materials  if  TIHDI  exercises,  but  fails  to  properly  perform,  its  right  of  first 
refusal? 
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14.  As  used  in  Paragraph  55  of  the  IFB,  what  are  "indirect  acts  of  the 
Contractor”? 

1 5.  Since  the  .IFB  essentially  calls  for  a flat-price  bid  (as  compared  to  a rate), 
why  does  the  Authority  want  to  examine  all  of  a Contractor’s  books,  as  set 
forth  in  IFB  Paragraph  62? 

1 6.  Paragraph  92  of  the  IFB  states  that  “[t]he  cost  of  doing  business  in  San 
Francisco  is  approximately  fifteen  percent  (15%)  higher  than  in  the 
surrounding  bay  area  communities."  How  was  this  determined?  By  whom? 

17.  When  deciding  to  give  locally  based  businesses  a five  percent  (5%) 
preference  when  considering  bids  (IFB  Paragraph  93),  how  did  the  Authority 
factor  in  the  cost  savings  enjoyed  by  locally  based  businesses  by  virtue  of 
their  location  and  proximity  to  the  proposed  routes? 

18.  Where  is  the  “Transfer  Station”  defined  in  Paragraph  11.27  of  the  IFB 
located? 

1 9.  What  is  the  name  and  address  of  the  owner  of  the  T ransfer  Station? 

20.  What  is  the  name  and  address  of  the  “Sanitary  Fill  Company”  that  operates 
and/or  manages  the  transfer  station  defined  in  Paragraph  1 1 .27  of  the  IFB? 

^ 21 . Is  it  the  intention  of  the  Authority  that  all  of  the  non-recyclable  "waste 

stream”  (as  defined  in  Paragraph  1 1 .29  of  the  IFB)  from  TI/YBI  must  be 
brought  to  the  Transfer  Station  operated  by  the  Sanitary  Fill  Company?  If 
so,  why  and  on  what  basis? 

22.  Does  the  Authority  intend  to  direct  that  Recyclable  Materials  collected  by  the 
Contractor  pursuant  to  the  contract  to  be  issued  under  the  IFB  be  delivered 
to  a site  chosen  by  the  Authority?  If  so,  why  and  on  what  basis?  If  so,  what 
is  the  name  and  address  of  the  site  and  its  owner,  operator  and/or 
manager? 

23.  Is  it  the  intention  of  the  Authority  to  require  that  all  of  the  non-recyclable 
"waste  stream”  (as  defined  in  Paragraph  1 1 .29  of  the  IFB)  from  TI/YBI  be 
brought  to  a single,  particular  landfill  chosen  by  the  Authority?  If  so,  why 
and  on  what  basis?  If  so,  what  is  the  name  and  address  of  the  landfill  and 
its  owner,  operator  and/or  manager? 
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24.  Will  the  tipping  fee  at  the  Transfer  Station  be  the  same  regardless  of 
whether  or  not  the  Contractor  separates  Recyclable  Materials  from  the 
Refuse?  Why? 

25.  Does  the  Authority  agree  that  California  Public  Resources  Code  section 
49520  applies  to  any  current  refuse  collection  service  on  TIA'BI?  If  not,  why 

^ not? 

26.  Does  the  Authority  agree  that  the  San  Francisco  Refuse  Disposal  and 
Collection  Ordinance  of  1932,  as  amended  from  time  to  time,  applies  to  Tl 
and  YBI?  If  not,  why  not? 

27.  Does  the  Authority  believe  that  the  May  4,  1 999  adoption  of  the  San 
Francisco  Department  of  Public  Health’s  Regulation  for  Issuance  of  Refuse 
Collection  Permits  for  Non-Federal  Facilities  at  Treasure  Island  and  Yerba 
Buena  Island  (Resolution  No.  17-99)  effectively  revoked  any  ongoing  refuse, 
collection  permits  for  TIA'BI?  If  so,  why? 

28.  What  is  an  “interim  permit”  to  provide  refuse  collection  service  on  Tl  and 
YBI?  What  rules  and  regulations  govern  the  issuance,  regulation  and 
revocation  of  interim  permits?  How  long  do  interim  permits  last?  Are 
interim  permits  subject  to  California  Public  Resources  Code  section  49520? 

29.  Does  the  Authority  believe  that  Bay  Cities  does  not  have  a permit  to  collect 
refuse  on  Tl  and  YBI?  If  so,  why? 

30.  Is  the  Authority  aware  that  Bay  Cities  currently  has,  and  continues  to 
service,  existing  refuse  collection  contracts  on  Tl  and  YBI? 

31 . Are  contractors  such  as  Bay  Cities  allowed  to  service  refuse  collection 
routes  in  the  City  currently  permitted  to  other  contractors?  If  not,  why  not? 

32.  Does  the  Authority  believe  that  the  performance  of  the  contract  to  be  issued 
under  the  IFB  is  consistent  with  the  Regulation  for  Issuance  of  Refuse 
Collection  Permits  for  Non-Federal  Facilities  at  Treasure  Island  and  Yerba 
Buena  Island  (Resolution  No.  17-99)?  If  so,  how  and  why? 

33.  Does  the  Authority  believe  that  the  San  Francisco  Health  Commission’s 
adoption  of  Resolution  No.  17-99  is  exempt  from  the  California 
Environmental  Quality  Act  (“CEQA”)?  If  so,  how  and  why? 
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34.  Does  the  Authority  believe  that  the  San  Francisco  Health  Commission’s 
adoption  of  Resolution  No.  18-99  (amending  the  Regulation  for  Issuance  of 
Refuse  Collection  Permits  for  Federal  Facilities)  is  exempt  from  CEQA?  If 
so,  how  and  why? 

35.  Does  the  Authority  believe  the  performance  of  the  contract  to  be  issued 
^ under  the  IFB  is  exempt  from  CEQA?  If  so,  how  and  why? 

36.  What  is  the  governing  body  of  the  Authority?  What  are  the  names, 
addresses  and  titles  of  its  members?  What  individual  and  collective 
knowledge  and  experience  do  the  members  have  about  refuse  collection 
and  disposal? 

We  understand  that  Staff  will  respond,  in  writing,  to  these  questions  within  10 
working  days  after  the  June  21  pre-bid  conference.  We  wish  to  thank  Staff  in  advance 
for  their  time  and  assistance. 

Bay  Cities’  participation  in  the  IFB  process  (including  this  submission)  should  in 
no  way  be  construed  as  a waiver  of  its  rights  relating  to  its  current  contracts  and/or 
permits  for  refuse  collection  on  Tl  and  YBI,  which  rights  are  hereby  expressly  reserved. 


DSH:dh 

Enclosures 

cc:  Mitchell  H.  Katz.  M.D.  [w/enc.] 

Henry  Louie.  REHS,  MPH  [w/enc.] 

Deputy  City  Attorney  William  Chan  [w/enc.] 


Respectfully, 
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AMENDMENT  NO.  1 

TO:  All  Prospective  Bidders 

FROM:  Bob  Mahoney 

Deputy  Director 

DATE:  July  6,  1999 

RE:  Amendment  to  the  Bid  Specification  for  the  Invitation  for  Bid  for 

Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 

Island 

Attached  is  an  Amended  Bid  Work  Sheet  for  the  Invitation  for  Bid  for  Refuse 
Collection  Service  at  Treasure  Island  and  Yerba  Buena  Island.  Bidder  shall 
submit  the  Amended  Bid  Work  Sheet  in  lieu  of  the  Bid  Work  Sheet  provided  to 
the  potential  bidders.  Failure  to  submit  the  Amended  Bid  Work  Sheet  shall 
render  a bid  unresponsive. 

The  Bid  Specification  is  amended  as  follows: 

The  following  section  is  added  to  the  Bid  Specification: 

CREDITS  FOR  BID 

95A.  A percentage  bonus  will  be  awarded  to  a bidder  if  the  bidder  demonstrates 
with  evidence  satisfactory  to  the  Authority  that  an  alternative  transfer  station 
would:  (1)  accept  the  Refuse  delivered  and  (2)  charge  a lower  tipping  fee  than 
that  obtained  by  the  bidder  from  the  Transfer  Station.  The  tipping  fee  shall  be 
within  a reasonable  range  of  the  fair  market  rate  for  tipping  fees  at  regional 
transfer  station,  which  is  determined  to  be  $30  - $65  per  ton.  The  evidence 
shall  be  submitted  with  the  bidder’s  bid  no  later  than  the  bid  due  date.  The 
percentage  bonus  awarded  shall  be  the  percentage  difference  between  the 
quoted  tipping  fees  times  the  percentage  of  the  bid  price  attributable  to  the 
cost  of  disposal  at  the  Transfer  Station  and  will  be  calculated  as  follows: 

„ _ TPsrc-TPrs  DisposalTS . ... 

Percentage  Bonus  = ( ).v( ).rl  00 

TPsfc  Did  Pc  ice 

TPsfc  is  the  tipping  fee  that  the  Transfer  Station  will  charge  the  bidder;  TPts 
is  the  tipping  fee  that  an  alternative  transfer  station  will  charge  the  bidder; 
DisposalTS  the  cost  of  disposal  at  the  Transfer  Station  as  specified  by  the  Bid 
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Work  Sheet;  and  BidPrice  is  the  actual  bid  price.  The  DisposalTS  shall  have 
a reasonable  relationship  to  TPsfc- 

PARAGRAPH  34  is  amended  to  read  as  follows:  Service  will  be  provided  for 
missed  pickup  within  four  (4)  hours  of  receiving  a call  from  the  Executive  Director 
or  the  Executive  Director’s  designee  responsible  for  paying  for  the  Refuse 
collection  at  the  pickup  site  in  which  the  missed  pickup  occurred.  Missed  pickup 
must  be  completed  on  the  day  that  it  was  missed  or  twice  the  cost  of  the  missed 
pickup  should  be  deducted  from  the  invoice  for  that  month.  The  missed  pickup 
must  be  made  by  the  following  regular  pickup  day  and  cannot  be  billed  by  the 
Contractor.  The  Executive  Director  shall  have  the  sole  authority  to  determine 
v/hother  a pick-up  is  missed  or  set  out  late. 


# 


# 
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INVITATION  FOR  BID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA 
BUENA  ISLAND 

AMENDED  BID  WORK  SHEET 


The  bidder, , hereby  submits  the 

following  bid  price,  as  set  forth  in  paragraph  46  of  the  “Invitation  For  Bid  - Refuse 
Collection  Service  at  Treasure  Island  and  Yerba  Buena  Island."  The  bidder 

submits  a bid  price  of  $ per  cubic  yard  for  the  collection  of  refuse 

collection  at  Treasure  Island  and  Yerba  Buena  Island  in  conformity  to  the  terms 
and  conditions  set  forth  in  the  “Invitation  For  Bid  - Refuse  Collection  Service  at 

Treasure  Island  and  Yerba  Buena  Island.”  The  total  bid  price  is  $ 

per  cubic  yard  x 30,000  cubic  yard  = $ . 

The  following  is  the  breakdown  of  the  bid  price: 


Cost  of  Collection 

$ per  cubic  yard 

+ Cost  of  disposal  at  the  transfer 
station  operated  by  Sanitary  Fill 

+ $ per  cubic  yard 

= Bid  Price 

= $ per  cubic  yard 

Date: 


Corporate  Name: 


Signed: Title: 

> 
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AMENDMENT  NO.  2 

TO. 

All  Prospective  Bidders 

FROM; 

Bob  Mahoney 
Deputy  Director 

DATE; 

July  6,  1999 

RE; 

Response  to  questions  from  bidders  on  the  Invitation  for  Bid  for 
Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 

Island 


In  response  to  the  (questions  that  we  have  received  from  potential  bidders, 
we  respond  to  each  question  as  follows; 

1 Who  is  responsible  for  paying  the  Contractor  for  performance  of  the 
contract’to  be  issued  under  the  IFB  (for  example,  will  payment  come  solely  from 
the  Authority,  or  from  customers  who  will  have  to  be  separately  billed  by  the 
Contractor)? 


Answer:  Potential  bidders  are  referred  to  Paragraph  56  of  the  bid  _ 
specification.  Pursuant  to  that  Paragraph,  the  Contractor  will  bill  the  Authority  s 
designee  for  a specific  site.  For  example,  the  Authority’s  designee  for  the 
hous^^ng  units  managed  by  the  John  Stewart  Company  is  John  Stewart  Company. 
Therefore,  bills  should  be  sent  to  the  John  Stewart  Company. 


2.  Can  you  please  give  an  example  of  how  the  bidder’s  bond  amount 
is  calculated  (see  IFB  Paragraph  14)? 

Answer:  The  Bidder’s  bond  shall  be  ten  percent  (10%)  of  the  bidder’s 
total  bid  and  is  calculated  as  follows; 


Bidder’s  bid  price  for  servicing  one  cubic  yard  of  refuse  is;  $1 1 . 


The  bidder’s  bond  is  0.1  x $1 1 x 30,000  or  $33,000 

3.  Is  the  information  submitted  with  the  permit  application  sufficient  to 
satisfy  the  requests  in  Paragraphs  16  and  19  of  the  IFB?  If  not,  why  not. 

Answer:  Paragraphs  16  and  19  of  the  bid  specification  are  self- 
explanatory. 


# 
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4.  Can  you  please  give  an  example  of  how  the  performance  bond 
amount  is  calculated  (see  IFB  Paragraph  19)? 

Answer:  The  performance  bond  shall  be  one  hundred  percent  (100%)  of 
the  bidder’s  total  bid  price  and  is  calculated  as  follows: 

Bidder’s  bid  price  for  servicing  one  cubic  yard  of  refuse  is:  $1 1 

The  required  performance  bond  is  $1 1 x 30,000  or  $330,000 

5.  Regarding  paragraph  10  of  the  IFB,  what  minimum  requirements 
for  a Surety  are  acceptable  to  the  Authority  (for  example,  does  the  Surety  have  to 
be  an  admitted  surety  insurer)? 

Answer:  Corporate  sureties  issuing  the  bid  bond  and  performance  bond 
shall  be  legally  authorized  to  engage  in  the  business  of  furnishing  surety  bonds  in 
the  State  of  California.  All  sureties  shall  have  a current  A.M.  Best  Rating  not  less 
than  “A-,  VIH”  and  shall  be  satisfactory  to  the  Authority. 

6.  What  are  the  specific  facilities  to  be  serviced  by  the  contract  to  be 
issued  under  the  IFB  (IFB  Paragraph  20  only  gives  a partial  list)?  Are  any  of 
these  facilities  owned,  operated  and/or  managed  by  the  City  (including  the 
Authority)?  If  so,  what  is  the  name  and  the  address  of  the  facility,  and  the  City 
employee  responsible  for  the  facility? 

Answer:  Potential  Bidders  are  referred  to  Paragraphs  6-8,  and  20  of  the 
bid  specification.  Additional  facilities  will  be  covered  under  the  bid  as 
redevelopment  at  Treasure  Island  and  Yerba  Buena  Island  continues  throughout 
the  life  of  the  Contract.  The  successful  bidder  will  be  given  a list  of  facilities 
existing  at  the  time  of  the  awarding  of  the  contract  and  the  person(s)  responsible 
for  the  facility. 

7.  What  is/are  the  name(s)  and  address(es)  of  the  owners,  operators 
and/or  managers  of  the  facilities  to  be  serviced  by  the  contract  to  be  issued 
under  the  IFB  that  are  not  owned,  operated  and/or  managed  by  the  City?  What  is 
the  name  and  address  of  the  facilities  not  owned,  operated  and/or  managed  by 
the  City? 

Answer:  Potential  bidders  are  referred  to  the  answer  for  Question  6. 

8.  Under  Paragraph  34,  who  will  make  the  determination  of  missed 
pickups  (as  compared,  for  example,  to  a “late  set  out”  by  customers)? 

Answer:  Potential  bidders  are  referred  to  Paragraph  34  of  the  bid 
specification  as  amended  by  AMENDMENT  NO.  1.  The  Executive  Director  shall 
make  the  determination  of  missed  pickups. 

9.  Why  and  on  what  basis  does  the  Authority,  on  the  one  hand, 
declare  that  title  to  the  Refuse  passes  to  the  Contractor  when  loaded  onto  the 
Contractor’s/subcontractor’s  vehicle  (IFB  Paragraph  48),  and  then,  on  the  other, 
require  that  Refuse  be  brought  exclusively  to  the  Transfer  Station? 

Answer:  Paragraph  48  is  self-explanatory.  In  addition,  potential  bidders 
are  referred  to  14  CCR  § 17334. 


10.  As  set  forth  in  IFB  Paragraph  53,  what  is  the  Treasure  Island 
Homeless  Development  Initiative  (TIDHI)?  What  documents  create  and  describe 
it? 


Answer:  The  answer  to  this  question  does  not  directly  address  any 
issues  raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure 
Island  and  Yerba  Buena  Island. 

1 1 . What  is  the  nature  and  extent  of  TIHDI’s  role  in  collection  of  Source 
Separated  Recyclable  Materials? 

Answer:  TIHDI’s  role  with  respect  to  Source  Separated  Recyclable 
Materials  is  to  work  with  the  Contractor  to  maximize  recycling  by  assisting  the 
Contractor  on  system  design  in  meeting  and  exceeding  the  diversion  goals  as 
required  in  the  Invitation  for  Bid  for  Refuse  Collection  at  Treasure  Island  and 
Yerba  Buena  Island.  TIHDI’s  Job  Broker  Program  will  assist  Contractor  to  create 
employment  opportunities  for  the  homeless  and  economically  disadvantaged 
people  in  implementing  the  recycling  programs.  TIHDI  is  not  seeking  a direct 
subcontracting  relationship  with  the  Contractor  for  the  collection  of  Recyclable 
Materials. 

1 2.  What  is  TIHDI’s  “right  of  first  refusal"  (IFB  Paragraph  53)  and  in 
what  document  is  it  set  forth?  When  does  TIHDI  have  to  exercise  this  right  of 
first  refusal?  What  is  the  estimated  amount  of  Source  Separated  Recyclable 
Materials  that  are  potentially  subject  to  this  right  of  first  refusal? 

Answer:  Potential  bidders  are  referred  to  the  answer  for  Question  11. 

1 3.  Who  is  responsible  for  the  collection  of  Source  Separated 
Recyclable  Materials  if  TIHDI  exercises,  but  fails  to  properly  perform,  its  right  of 
first  refusal? 

Answer:  Potential  bidders  are  referred  to  the  answer  to  Question  1 1 . 

14.  As  used  in  Paragraph  55  of  the  IFB,  what  are  “indirect  acts  of  the 
Contractor"? 

Answer:  Paragraph  55  of  the  bid  specification  is  self-explanatory. 

1 5.  Since  the  IFB  essentially  calls  for  a flat-price  bid  (as  compared  to  a 
rate),  why  does  the  Authority  want  to  examine  all  of  a Contractor’s  books,  as  set 
forth  in  IFB  Paragraph  62? 

Answer:  This  Question  cannot  be  answered  without  further  information 
on  the  definition  of  “flat-price  bid.”  Nonetheless,  Paragraph  62  of  the  bid 
specification  is  an  obligation  of  the  contractor  under  the  terms  of  the  contract. 

16.  Paragraph  92  of  the  IFB  states  that  “[tjhe  cost  of  doing  business  in 
San  Francisco  is  approximately  fifteen  percent  (15%)  higher  than  in  the 
surrounding  bay  area  communities."  How  was  this  determined?  By  whom? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  9 and  88  - 95  of 
the  bid  specification  which  are  self-explanatory. 


17.  When  deciding  to  give  locally  based  business  a five  percent  (5%) 
preference  when  considering  bids  (IFB  Paragraph  93),  how  did  the  Authority 
factor  in  the  cost  savings  enjoyed  by  locally  based  business  by  virtue  of  their 
location  and  proximity  to  the  proposed  routes? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  9 and  88  - 95  of 
the  bid  specification  which  are  self-explanatory. 

1 8.  Where  is  the  “T ransfer  Station”  defined  in  Paragraph  1 1 .27  of  the 
IFB  located? 

Answer:  The  “T ransfer  Station”  defined  in  Paragraph  1 1 .27  of  the  bid 
specification  is  located  at  501  Tunnel  Avenue  in  the  City  and  County  of  San 
Francisco. 

1 9.  What  is  the  name  and  address  of  the  owner  of  the  Transfer 
Station? 

Answer:  Potential  bidders  are  referred  to  Paragraph  11.27  of  the  bid 
specification  and  the  answer  to  Q.1 8 above. 

20.  What  is  the  name  and  address  of  the  ‘‘Sanitary  Fill  Company”  that 
operates  and/or  manages  the  transfer  station  defined  in  Paragraph  1 1 .27  of  the 
IFB? 


Answer:  Potential  bidders  are  referred  to  Paragraph  11.27  of  the  bid 
specification  and  the  answer  to  Q.1 8 above. 

21 . Is  the  intention  of  the  Authority  that  all  the  non-recyclable  ‘‘waste 
stream”  (as  defined  in  Paragraph  1 1 .29  of  the  IFB)  for  TI/YBI  must  be  brought  to 
the  Transfer  Station  operated  by  the  Sanitary  Fill  Company?  If  so,  why  and  on 
what  basis? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  41  and  42  of  the  bid 
specification. 

22.  Does  the  Authority  intend  to  direct  that  Recyclable  Materials 
collected  by  the  Contractor  pursuant  to  the  contract  to  be  issued  under  the  IFB 
be  delivered  to  a site  chosen  by  the  Authority?  If  so,  why  and  on  what  basis?  if 
so,  what  is  the  name  and  address  of  the  site  and  its  owner,  operator  and/or 
manager? 

Answer:  Pursuant  to  Paragraph  43  of  the  bid  specification,  the  Authority 
reserves  the  right  to  direct  Recyclable  Materials  to  a legitimate  recycling  facility. 

23.  Is  it  the  intention  of  the  Authority  to  require  that  all  of  the  non- 
recyclable  ‘‘waste  stream”  (as  defined  in  Paragraph  11.29  of  the  IFB)  from  TI/YBI 
be  brought  to  a single,  particular  landfill  chosen  by  the  Authority?  If  so,  why  and 
on  what  basis?  If  so,  what  is  the  name  and  address  of  the  landfill  and  its  owner, 
operator  and/or  manager? 

Answer:  The  answer  to  this  question  does  not  directly  address  any 
issues  raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure 
Island  and  Yerba  Buena  Island. 


24.  Will  the  tipping  fee  at  the  Transfer  Station  be  the  same  regardless 
of  whether  or  not  the  Contractor  separates  Recyclable  Materials  from  the 
Refuse?  Why? 

Answer:  The  Authority  does  not  have  sufficient  information  as  to  whether 
or  not  the  tipping  fee  is  affected  by  Contractor’s  effort  to  separate  Recyclable 
Materials  from  the  Refuse.  In  addition,  potential  bidders  are  referred  to 
Paragraph  95A  of  Amendment  No.  1. 

25.  Does  the  Authority  agree  that  the  California  Public  Resources  Code 
section  49520  applies  to  any  current  refuse  collection  service  on  TIA'BI?  If  not. 
why  not? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

26.  Does  the  Authority  agree  that  the  San  Francisco  Refuse  Disposal 
and  Collection  Ordinance  of  1932,  as  amended  from  time  to  time,  applies  to  Tl 
and  YBI?  If  not,  why  not? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  11.16,  11.18,  19, 
and  54  of  the  bid  specification. 

27.  Does  the  Authority  believe  that  the  May  4,  1 999  adoption  of  the 
San  Francisco  Department  of  Public  Health’s  Regulation  for  Issuance  of  Refuse 
Collection  Permits  for  Non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena 
Island  (Resolution  No.  17-99)  effectively  revoked  any  ongoing  refuse  collection 
permits  for  TI/YBI?  If  so,  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

28.  What  is  an  “interim  permit"  to  provide  refuse  collection  service  on  Tl 
and  YBI?  What  rules  and  regulations  govern  the  issuance,  regulation  and 
revocation  of  interim  permits?  How  long  do  the  interim  permits  last?  Are  interim 
permits  subject  to  the  California  Public  Resources  Code  section  49520? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

30.  Is  the  Authority  aware  that  Bay  Cities  currently  has,  and  continues 
to  service,  existing  refuse  collection  contracts  on  Tl  and  YBI? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

31 . Are  contractors  such  as  Bay  Cities  allowed  to  service  refuse 
collection  routes  in  the  City  currently  permitted  to  other  contractors?  If  not,  Why 
not? 
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Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

32.  Does  the  Authority  believe  that  the  performance  of  the  contract  to 
be  issued  under  the  IFB  is  consistent  with  the  Regulation  for  Issuance  of  Refuse 
Collection  Permits  for  Non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena 
Island  (Resolution  No.  17-99)?  If  so,  how  and  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

33.  Does  the  Authority  believe  that  the  San  Francisco  Health 
Commission’s  adoption  of  Resolution  No.  17-99  is  exempt  from  the  California 
Environmental  Quality  Act  ('‘CEQA”)?  If  so,  how  and  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

34.  Does  the  Authority  believe  that  the  San  Francisco  Health 
Commission’s  adoption  of  Resolution  No.  18-99  (amending  the  Regulation  for 
Issuance  of  Refuse  Collection  of  Permits  for  Federal  Facilities)  is  exempt  from 
CEQA?  If  so,  how  and  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

35.  Does  the  Authority  believe  the  performance  of  the  contract  to  be 
issued  under  the  IFB  is  exempt  from  CEQA?  If  so,  how  and  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

36.  What  is  the  governing  body  of  the  Authority?  What  are  the  names, 
addresses  and  title  of  its  members?  What  individual  and  collective  knowledge 
and  experience  do  the  members  have  about  refuse  collection  and  disposal? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 
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Office  of  the  Mayor 

SAN  FRANCISCO 

Treasure  Island  Project 

410  Avenue  of  Palms.  Blog  #1 
Treasure  Island 
San  Francisco.  CA  94130 
(415)  274-0660 
FAX  (415)  274-0299 

AMENDMENT  NO.  3 

TO:  All  Prospective  Biidders 

FROM:  Bob  Mahoney 

Deputy  Director 

DATE:  July?,  1999 

RE:  Amendment  to  the  Bid  Specification  for  the  Invitation  for  Bid  for 

Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 

Island 

Attached  is  an  Amended  Bid  Work  Sheet  for  the  Invitation  for  Bid  for  Refuse 
Collection  Service  at  Treasure  Island  and  Yerba  Buena  Island.  Bidder  shall 
submit  the  Amended  Bid  Work  Sheet  in  lieu  of  the  Bid  Work  Sheet  provided  to 
the  potential  bidders.  Failure  to  submit  the  Amended  Bid  Work  Sheet  shall 
render  a bid  unresponsive. 

The  Bid  Specification  is  amended  as  follows:  ^ 

The  following  section  is  added  to  the  Bid  Specification: 

CREDITS  FOR  BID 

95A.  A percentage  bonus  will  be  awarded  to  a bidder  if  the  bidder  demonstrates 
with  evidence  satisfactory  to  the  Authority  that  an  alternative  transfer  station 
would:  (1)  accept  the  Refuse  delivered  and  (2)  charge  a lower  tipping  fee  than 
that  obtained  by  the  bidder  from  the  Transfer  Station.  The  tipping  fee  shall  be 
within  a reasonable  range  of  the  fair  market  rate  for  tipping  fees  at  regional 
transfer  station,  which  is  determined  to  be  $30  - $65  per  ton.  The  evidence 
shall  be  submitted  with  the  bidder’s  bid  no  later  than  the  bid  due  date.  The 
percentage  bonus  awarded  shall  be  the  percentage  difference  between  the 
quoted  tipping  fees  times  the  percentage  of  the  bid  price  attributable  to  the 
cost  of  disposal  at  the  Transfer  Station  and  will  be  calculated  as  follows: 

TPsfc  - TPts  . DisposalTS 

PercentageBonus  = ( )a:( )t1  00 

TPsfc  Bid  ice 

TPsfc  is  the  tipping  fee  that  the  Transfer  Station  will  charge  the  bidder;  TPjs 
is  the  tipping  fee  that  an  alternative  transfer  station  will  charge  the  bidder; 

DisposalTS  the  cost  of  disposal  at  the  Transfer  Station  as  specified  by  the  9 
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Amended  Bid  Work  Sheet;  and  BidPrice  is  the  actual  bid  price.  The 
DisposalTS  shall  have  a reasonable  relationship  to  TPsfc- 

PARAGRAPH  34  is  amended  to  read  as  follows:  Service  will  be  provided  for 
missed  pickup  within  four  (4)  hours  of  receiving  a call  from  the  Executive  Director 
or  the  Executive  Director’s  designee  responsible  for  paying  for  the  Refuse 
collection  at  the  pickup  site  in  which  the  missed  pickup  occurred.  Missed  pickup 
must  be  completed  on  the  day  that  it  was  missed  or  twice  the  cost  of  the  missed 
pickup  should  be  deducted  from  the  invoice  for  that  month.  The  missed  pickup 
must  be  made  by  the  following  regular  pickup  day  and  cannot  be  billed  by  the 
Contractor.  The  Executive  Director  shall  have  the  sole  authority  to  determine 
whether  a pick-up  is  missed  or  set  out  late. 


Office  of  the  Mayor 

SAN  FRANCISCO 


Willie  Lewis  Brown,  Jr. 


Treasure  Island  Project 
410  Avenue  of  Palms,  Blog  #1 
Treasure  Island 
San  Francisco.  CA  94130 
(415)  274-0660 
FAX  (415)  274-0299 
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AMENDMENT  NO.  4 

TO:  All  Prospective  Bidders 

FROM;  Bob  Mahoney 

Deputy  Director 

DATE:  July  21,  1999 

RE:  Amendment  to  the  Bid  Specification  for  the  Invitation  for  Bid  for 

Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 

Island 

Enclosed  is  a Second  Amended  Bid  Work  Sheet  for  the  Invitation  for  Bid  for 
Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena  Island.  Each 
bidder  shall  submit  the  Second  Amended  Bid  Work  Sheet  in  lieu  of  the  previous 
Bid  Work  Sheets.  Failure  to  submit  the  Second  Amended  Bid  Work  Sheet  shall 
render  a bid  unresponsive. 

All  potential  bidders  are  notified  that  the  Bid  due  date  has  been  changed  from 
Wednesday,  July  21,  1999  to  Friday,  July  30,  1999. 

Enclosed  is  an  Amended  Refuse  Collection  Service  Contract  Proposal  changing 
the  Bid  due  date  from  Wednesday,  July  21,  1999  to  Friday,  July  30,  1999. 

All  potential  bidders  are  notified  that  “Sanitary  Fill  Company  will  charge  any 
successful  respondent  to  the  Treasure  Island  Refuse  RFP  [sic]  the  same  rate  for 
disposal  at  the  transfer  station.  The  current  rate  being  charged  for  disposal  for 
general  refuse  is  $59.04  per  ton."  (See  Ends.) 

The  Bid  Specification  is  amended  as  follows: 

Paragraph  13  is  amended  as  follows; 

13.  Bids  are  due  on  Wednesday,  July  21,  1999  Friday,  July  31,  1999  at  2:00 
p.m.  They  will  be  publicly  opened  and  read  alouci,  and  available  for  review 
after  they  have  been  recorded  by  the  Authority.  They  must  be  delivered  in 
sealed  envelopes,  marked  with  the  Bid  title  and  Bid  Date  and  Time.  Fax 
copies  will  not  be  accepted. 

Paragraph  46  is  amended  as  follows: 
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46.  The  Bid  price  quoted  shall  be  that  for  a Unit  Volunne  of  container,  for  each 
time  picked  up  (serviced).  The-price-for-the-actyal-volume  of -Refuse  serviced 
shall  be  a multiple  of  the  quoted-price-or-fractions  thereof.  The  Bid  price 
quoted  shall  only  be  for  the  collection  and  transportation  of  Refuse  to  the 
Transfer  Station  and  shall  exclude  the  Transfer  Station’s  tipping  fee.  Such 
pricing  shall  be  the  so\e~The  basis  for  payment  to  the  Contractor  shall  consist 
of  the  actual  volume  of  Refuse  collected  times  the  quoted  Bid  price  or 
fractions  thereof  plus  tipping  fee  or  fraction  thereof  charged  by  the  Transfer 
Station  for  the  disposal  of  the  collected  Refuse.  All  prices  shall  provide  for 
and  include  full  compensation  for  the  services  provided  under  this  Contract. 
Bidders  must  enter  their  Bid  price  for  the  Unit  Volume  container,  which  shall 
be  the  basis  for  determining  the  lowest  Bid  price. 

Paragraph  95A  is  deleted  in  its  entirety. 

Ends. 


) 
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sanitary  pill  company 


July  J 6.  1999 


Mr.  Robert  Mahoney 

Tre'sure  lslaj\d  Development  Authority 

Mayor's  OYnce  Tre^ure  Island  Project  Office 

410  Avenue  of  the  Palms 

Trcas'ure  Island 

San  Francisco,  Ca  94130 


DeirMr.  Mahoney, 

I am  u-ritins  to  confirm  that  Sanitary  Fill  Company  will  charge  any  .successful  respondent 
to  the  Treasure  Island  Refu'c  RFP  the  same  rate  for  disposal  at  the  transfer  station.  The 
current  rate  bcinc  charged  for  disposal  of/jencral  refuse  is  559.04  per  ton. 


Attached  please  find  a copy  ofou:  gate  rates  dnd  our  hours  of  operation.  Ify^^  have  any 
additional  questions  pWxc  feel  free  to  call  me  at  your  convcnimcc. 


Sincerely, 


jmM- 

Maurice  B.  Quillen 
Genera)  Manager 


cc:  Ron  Proto 

File 
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INVITATION  FORBID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA 
BUENA  ISLAND 

SECOND  AMENDED  BID  WORK  SHEET 


The  bidder, , hereby  submits  the 

following  bid  price,  as  set  forth  in  paragraph  46  of  the  "Invitation  For  Bid  - Refuse 
Collection  Sen/ice  at  Treasure  Island  and  Yerba  Buena  Island."  The  bidder 

submits  a bid  price  of  $ per  cubic  yard  for  the  collection  of  refuse 

collection  at  Treasure  Island  and  Yerba  Buena  Island  in  conformity  to  the  terms 
and  conditions  set  forth  in  the  “Invitation  For  Bid  - Refuse  Collection  Service  at 

Treasure  Island  and  Yerba  Buena  Island."  The  total  bid  price  is  $ 

per  cubic  yard  x 30,000  cubic  yard  = S . 

Date: 


Corporate  Name: 


Signed; 


Title: 


AMENDED  REFUSE  COLLECTION  SERVICE  CONTRACT  PROPOSAL 


Treasure  Island  Development  Authority 
Mayor’s  Office  Treasure  Island  Project  Office 

BIDS  WILL  BE  OPENED  AT  2:00  P.M.  ON  FRIDAY,  JULY  30,  1999 

At;  Mayor’s  Office  Treasure  Island  Project  Office 
410  Avenue  of  Palms 
Treasure  Island 
San  Francisco,  CA  94130 
Phone;  415-274-0660 
Fax:  415-274-0299 

DELIVER  BID,  properly  executed,  to  the  Executive  Director,  prior  to  the  opening  time,  in  a sealed 
envelope  with  the  Refuse  Collection  Service  Contract  Proposal  number  and  commodity  inscribed  thereon. 
Include  one  (1)  signed  copy  of  page  1 and  retain  a duplicate  copy  for  your  files. 

Upon  receipt  of  Refuse  Collection  Service  Contract  Acceptance,  the  undersigned  hereby  promises  and 
agrees  to  furnish  all  services  within  the  dates  specified,  in  the  manner  and  form  and  at  the  price  herein 
stated,  in  strict  accordance  with  the  provisions  of  the  Invitation  For  Bid,  all  which  are  made  a part  of  the 
Refuse  Collection  Service  Contract,  when  authorized  by  the  Treasure  Island  Development  Authority. 


Name  under  which  business  is  conducted 


Business  Street  Address 


City 


State 


Zip  Code 


Telephone  j 1. 


IF  SOLE  OWNER,  sign  here; 

I sign  as  sole  owner  of  the  business  named  above; 


IF  PARTNERSHIP,  sign  here: 

The  undersigned  certify  that  we  are  partners  in  the  business  named  above  and  we  sign  this 
Refuse  Collection  Service  Contract  with  full  authority  to  do  so  (one  or  more  partners  will  sign) 


IF  CORPORATION,  execute  here; 

The  undersigned  certify  that  they  sign  this  Refuse  Collection  Service  Contract  with  full  and  proper 
authorization  to  do  so: 

Corporate  Name 


Signed 


Title 


Signed 


Title 


Incorporated  under  the  laws  of  the  State  of 


Willie  Lewis  Brown,  Jr. 


Office  of  the  Mayor 

, ^ w SAN  FRANCISCO 

Treasure  Island  Project 
410  Avenue  of  Palms,  Bldg  #1 
T REASURE  Island 
San  Francisco,  CA  94130 
(415)  274-0660 
FAX  (415)  274-0299 


AMENDMENT  NO.  5 

TC;  All  Prospective  Bi(dders 

FROM:  Bob  Mahoney 

Deputy  Director 

DATE:  July  2 1,1999 

RE:  Response  to  questions  from  bidders  on  the  Invitation  for  Bid  for 

Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 
Island 


In  response  to  the  questions  and  comments  that  the  Authority  has 
received  from  potential  bidders,  the  Authority  responds  to  each  question  and 
comment  as  follows: 

) 6.  What  are  the  specific  facilities  to  be  serviced  by  the  contract  to  be 

issued  under  the  IFB  (IFB  Paragraph  20  only  gives  a partial  list)?  Are  any  of 
these  facilities  owned,  operated  and/or  managed  by  the  City  (including  the 
Authority)?  If  so,  what  is  the  name  and  the  address  of  the  facility,  and  the  City 
employee  responsible  for  the  facility? 

Answer:  Potential  Bidders  are  referred  to  Paragraphs  6-8,  and  20  of  the 
bid  specification.  Additional  facilities  will  be  covered  under  the  bi(i  as 
redevelopment  at  Treasure  Island  and  Yerba  Buena  Island  continues  throughout 
the  life  of  the  Contract.  The  successful  bidder  will  be  given  a list  of  facilities 
existing  at  the  time  of  the  awarding  of  the  contract  and  the  person(s)  responsible 
for  the  facility. 

Comment:  Paragraphs  6-8  and  20  of  the  IFB  do  not  provide  a complete 
list  of  the  facilities.  A complete  list  is  necessary  for  Bay  Cities  to  fairly  and 
accurately  formulate  a bid.  The  Authority’s  answer  also  does  not  respond  to 
whether  the  City  owns,  operates  or  manages  any  of  the  facilities  and,  if  so,  it 
does  not  provide  the  other  requested  information.  Is  the  identity  of  facilities 
owned  or  operated  by  a public  entity  like  the  city  Confidential  or  proprietary? 

Reply:  As  noted  in  the  Paragraphs  6-8  of  the  IFB,  TI-YBI  are  undergoing 
redevelopment  as  a result  of  the  closure  of  the  naval  base  thereon.  Thus,  new 
facilities  requiring  refuse  collection  will  be  established  on  TI-YBI  throughout  the 
life  of  the  contract.  Since,  the  IFB  would  cover  refuse  collection  at  these  yet-to- 
be-established  facilities,  the  Authority  cannot  provide  potentially  bidders  with  a 
) complete  list  of  facilities  covered  by  the  IFB.  However,  the  IFB  provides  potential 

bidders  with  facilities  that  exist  at  the  time  of  the  release  of  the  IFB. 
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7.  What  is/are  the  name(s)  and  address(es)  of  the  owners,  operators 
and/or  managers  of  the  facilities  to  be  serviced  by  the  contract  to  be  issued 
under  the  IFB  that  are  not  owned,  operated  and/or  managed  by  the  City?  What  is 
the  name  and  address  of  the  facilities  not  owned,  operated  and/or  managed  by 
the  City? 

Answer:  Potential  bidders  are  referred  to  the  answer  for  Question  6. 

Comment:  Please  refer  to  comment  to  question  number  6. 

Reply:  Potential  bidders  are  referred  the  reply  for  Question  6. 

9.  Why  and  on  what  basis  does  the  Authority,  on  the  one  hand, 
declare  that  title  to  the  Refuse  passes  to  the  Contractor  when  loaded  onto  the 
Contractor’s/subcontractor’s  vehicle  (IFB  Paragraph  48),  and  then,  on  the  other, 
require  that  Refuse  be  brought  exclusively  to  the  Transfer  Station? 

Answer:  Paragraph  48  is  self-explanatory.  In  addition,  potential  bidders 
are  referred  to  14  CCR  § 17334. 

Comment:  The  Authority’s  response  does  not  address  why  and  on  what 
basis  the  Authority  requires  the  property  of  the  contract  to  be  disposed  in  a 
manner  exclusively  determined  by  the  Authority. 

Reply:  The  Authority  does  not  believe  that  additional  clarification  is 
needed  in  response  to  this  question. 

1 1 . What  is  the  nature  and  extent  of  TIHDI’s  role  in  collection  of  Source 
Separated  Recyclable  Materials? 

Answer:  TIHDI’s  role  with  respect  to  Source  Separated  Recyclable 
Materials  is  to  work  with  the  Contractor  to  maximize  recycling  by  assisting  the 
Contractor  on  system  design  in  meeting  and  exceeding  the  diversion  goals  as 
required  in  the  Invitation  for  Bid  for  Refuse  Collection  at  Treasure  Island  and 
Yerba  Buena  Island.  TIHDI’s  Job  Broker  Program  will  assist  Contractors  create 
employment  opportunities  for  the  homeless  and  economically  disadvantaged 
people  in  implementing  the  recycling  programs.  TIHDI  is  not  seeking  a direct 
subcontracting  relationship  with  the  Contractor  for  the  collection  of  Recyclable 
Materials. 

Comment:  Although  Bay  Cities  supports  the  Authority’s  efforts  to  help  the 
homeless.  Bay  Cities  is  still  unclear  whether  the  TIHDI  imposes  a cost  that  must 
be  factored  into  Bay  Cities’  bid.  What  does  the  Authority  mean  when  it  states 
‘TIHDI  is  not  seeking  a direct  subcontracting  relationship?" 

Reply:  The  statement  quoted  by  the  comment  is  self-explanatory. 

12.  What  is  TIHDI’s  "right  of  first  refusal"  (IFB  Paragraph  53)  and  in 
what  document  is  it  set  forth?  When  does  TIHDI  have  to  exercise  this  right  of 
first  refusal?  What  is  the  estimated  amount  of  Source  Separated  Recyclable 
Materials  that  are  potentially  subject  to  this  right  of  first  refusal? 

Answer:  Potential  bidders  are  referred  to  the  answer  for  Question  1 1 . 
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Comment:  The  nature  of  TIHDI’s  right  of  first  refusal  directly  affects  Bay 
Cities’  bid.  The  Authority’s  response  does  not  provide  the  information  necessary 
for  Bay  Cities  to  intelligently  determine  the  amount  of  its  bid. 

Reply:  The  Authority  believes  that  the  answer  to  this  Question  does  not 
need  additional  clarification. 

1 3.  Who  is  responsible  for  the  collection  of  Source  Separated 
Recyclable  Materials  if  TIHDI  exercises,  but  fails  to  properly  perform,  its  right  of 
first  refusal? 

Answer:  Potential  bidders  are  referred  to  the  answer  to  Question  1 1 . 

Comment:  Please  refer  to  Comment  to  question  number  12. 

Reply:  Potential  bidders  are  referred  to  the  Reply  to  Comment  to 
Question  12. 

16.  Paragraph  92  of  the  IFB  states  that  “[t]he  cost  of  doing  business  in 
San  Francisco  is  approximately  fifteen  percent  (15%)  higher  than  in  the 
surrounding  bay  area  communities.”  How  was  this  determined?  By  whom? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  9 and  88  - 95  of 
the  bid  specification  which  are  self-explanatory. 

Comment:  Paragraphs  9 and  88-95  of  the  IFB  do  not  answer  this 
question.  Please  provide  a further  response. 

Reply:  As  noted  in  Paragraph  9,  all  purchasing  transactions,  including 
purchasing  of  services  shall  be  conducted  in  a manner  consistent  with  the 
Treasure  Island  Development  Authority  Purchasing  Policy  and  Procedures.  This 
policy  and  procedure  established  the  Disadvantaged  and  Local  Business 
Enterprise  Program.  Potential  bidders  are  also  referred  to  Chapter  12D  of  the 
San  Francisco  Administrative  Code. 

17.  When  deciding  to  give  locally  based  business  a five  percent  (5%) 
preference  when  considering  bids  (IFB  Paragraph  93),  how  did  the  Authority 
factor  in  the  cost  savings  enjoyed  by  locally  based  business  by  virtue  of  their 
location  and  proximity  to  the  proposed  routes? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  9 and  88  - 95  of 
the  bid  specification  which  are  self-explanatory. 

Comment:  Paragraphs  9 and  88-95  of  the  IFB  do  not  answer  this 
question.  Please  provide  a further  response. 

Reply:  Potential  bidders  are  referred  to  the  Reply  to  Comment  to 
Question  16. 

1 9.  What  is  the  name  and  address  of  the  owner  of  the  Transfer 
Station? 

Answer:  Potential  bidders  are  referred  to  Paragraph  11.27  of  the  bid 
specification  and  the  answer  to  Q.18  above. 
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Comment:  IFB  Paragraph  11.27  does  not  provide  the  requested 
information. 

Reply:  The  Authority  believes  that  the  answer  to  Question  1 9 provide  the 
requested  information  and  no  further  clarification  is  needed. 

20.  What  is  the  name  and  address  of  the  “Sanitary  Fill  Company"  that 
operates  and/or  manages  the  transfer  station  defined  in  Paragraph  11.27  of  the 
IFB? 


Answer:  Potential  bidders  are  referred  to  Paragraph  11.27  of  the  bid 
specification  and  the  answer  to  Q.18  above. 

Comment:  IFB  Paragraph  1 1 .27  does  not  provide  the  requested 
information. 

Reply:  Potential  bidders  are  referred  to  the  Reply  to  Comment  to 
Question  19. 

24.  Will  the  tipping  fee  at  the  Transfer  Station  be  the  same  regardless 
of  whether  or  not  the  Contractor  separates  Recyclable  Materials  from  the 
Refuse?  Why? 

Answer:  The  Authority  does  not  have  sufficient  information  as  to  whether 
or  not  the  tipping  fee  is  affected  by  Contractor’s  effort  to  separate  Recyclable 
Materials  from  the  Refuse.  In  addition,  potential  bidders  are  referred  to 
Paragraph  95A  of  Amendment  No.  1 . 

Comment:  Where  can  Bay  Cities  get  sufficient  information  to  accurately 
account  for  this  potential  cost?  If  none  is  available,  are  there  any  assumptions 
the  Authority  believes  it  would  be  appropriate  for  Bay  Cities  to  make  in 
calculating  its  bid? 

Reply:  In  view  of  Amendment  No.  4,  the  Answer  to  this  Question  is  no 
longer  relevant  to  the  bid  since  the  Authority  will  evaluate  the  bid  solely  on  the 
price  quoted  for  the  collection  and  transportation  to  the  refuse  to  the  transfer 
station  operated  by  Sanitary  Fill  Company  excluding  the  transfer  station’s  tipping 
fee. 


25.  Does  the  Authority  agree  that  the  California  Public  Resources  Code 
section  49520  applies  to  any  current  refuse  collection  service  on  TI/YBI?  If  not, 
why  not? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

Comment:  The  answer  to  this  question  directly  relates  to  what  rights  the 
successful  bidder  could  expect  to  have  if  granted  a permit  under  the  IFB.  Please 
provide  a further  response. 

Reply:  The  Authority  believes  that  the  Answer  to  this  Question  is 
sufficient  and  no  further  clarification  is  needed  in  response  to  this  Question. 


26.  Does  the  Authority  agree  that  the  San  Francisco  Refuse  Disposal 
and  Collection  Ordinance  of  1932,  as  amended  from  time  to  time,  applies  to  Tl 
and  YBI?  If  not,  why  not? 

Answer:  Potential  bidders  are  referred  to  Paragraphs  11.16,  11.18,  19, 
and  54  of  the  bid  specification. 

Comment:  IFB  Paragraphs  11.16,  11.18,  11.19  and  54  do  not  provide 
the  requested  information. 

Reply:  The  Authority  believes  that  the  Answer  to  this  Question  is 
sufficient  and  no  further  clarification  is  needed. 

27.  Does  the  Authority  believe  that  the  May  4,  1 999  adoption  of  the 
San  Francisco  Department  of  Public  Health’s  Regulation  for  Issuance  of  Refuse 
Collection  Permits  for  Non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena 
Island  (Resolution  No.  17-99)  effectively  revoked  any  ongoing  refuse  collection 
permits  for  TIA'BI?  If  so,  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

Comment:  Bay  Cities  believes  the  legal  validity  of  Resolution  No.  17-99, 
which  presumably  is  the  authority  on  which  the  IFB  is  based,  is  relevant  to  the 
IFB.  Please  provide  a further  response. 

Reply:  The  Authority  believes  that  the  Answer  to  this  Question  is 
sufficient  and  no  further  clarification  is  needed.  In  addition,  potential  bidders  are 
referred  to  Paragraphs  1 - 3 for  the  Authority’s  basis  to  issue  this  IFB. 

29.  Does  the  Authority  believe  that  Bay  Cities  does  not  have  a permit  to 
collect  refuse  on  Tl  and  YBI?  If  so,  why? 

Comment:  The  Authority  did  not  answer  the  question  at  all.  Please 
provide  a response. 

Reply:  The  Authority  apologizes  for  this  oversight  and  answers  this 
question  as  follows:  The  answer  to  this  question  does  not  directly  address  any 
issues  raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure 
Island  and  Yerba  Buena  Island. 

30.  Is  the  Authority  aware  that  Bay  Cities  currently  has,  and  continues 
to  service,  existing  refuse  collection  contracts  on  Tl  and  YBI? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

Comment:  This  question  directly  relates  to  the  terms  and  requirements  of 
the  IFB  to  the  extent  different  than  Bay  Cities’  existing  refuse  collection  contracts. 
Please  provide  a further  response. 


Reply:  The  Authority  believes  that  the  Answer  to  this  Question  is 
sufficient  and  no  further  clarification  is  needed. 

31 . Are  contractors  such  as  Bay  Cities  allowed  to  service  refuse 
collection  routes  in  the  City  currently  permitted  to  other  contractors?  If  not,  Why 
not? 


Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

Comment:  This  question  directly  relates  to  how  long  bidders  can  rely  on 
having  the  exclusive  right  to  service  a refuse  collection  route,  which  affects  the 
amount  of  the  bid.  Please  provide  a further  response. 

Reply:  The  Authority  believes  that  the  Answer  to  this  Question  is 
sufficient  and  no  further  clarification  is  needed. 

35.  Does  the  Authority  believe  the  performance  of  the  contract  to  be 
issued  under  the  IFB  is  exempt  from  CEQA?  If  so,  how  and  why? 

Answer:  The  answer  to  this  question  does  not  directly  address  any  issues 
raised  by  the  Invitation  for  Bid  for  Refuse  Collection  Service  at  Treasure  Island 
and  Yerba  Buena  Island. 

Comment:  An  environmental  challenge  to  the  performance  of  the 
contract  is  a cost  that  a bidder  is  entitled  to  factor  into  its  bid.  Please  provide  a 
further  response. 

Reply:  The  Authority  believes  that  the  Answer  to  this  Question  is  sufficient 
and  no  further  clarification  is  needed. 

In  response  to  Questions  submitted  by  a potential  bidder  that  relate  to  new 
IFB  specification  95A,  the  Authority  responds  as  follows: 

Answer:  Potential  bidders  are  referred  to  Amendment  No.  4.  In  light  of 
the  deletion  of  Paragraph  95A  in  its  entirety,  questions  related  to  Paragraph  95A 
are  no  longer  relevant  to  the  bid. 
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Office  of  the  Mayor 

^ SAN  FRANCISCO 


‘i  cfEASURE  Island  Project 
410  Avenue  of  Palms,  Bldg  #1 
Treasure  Island 
San  Francisco,  CA  94130 
(415)  274-0660 
FAX  (415)  274-0299 


Willie  Lewis  Brown,  Jr. 


AMENDMENT  NO.  6 


TO:  All  Prospective  Bidders 

FROM:  Bob  Mahoney 

Deputy  Director 

DATE:  July  21,  1999 

RE:  Response  to  questions  from  bidders  on  the  Invitation  for  Bid  for 

Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 
Island 


In  response  to  the  questions  that  the  Authority  has  received  from  potential 
bidders,  the  Authority  responds  to  each  question  as  follows: 

1 . Are  bids  to  be  based  on  compacted  or  non-compacted  cubic  yards? 

Answer:  The  Authority  does  not  have  sufficient  information  to  answer  this 
question  since  individual  facilities  will  determine  whether  the  refuse  will  be 
compacted  or  not  before  collection. 

2.  Since  pick-ups  are  typically  one  32-gallon  can  per  week,  but  the  rate  is 
based  on  cubic  yards,  how  many  32-gallon  cans  does  the  Authority 
assume  comprise  a cubic  yard? 

Answer:  Since  both  cubic  yard  and  gallon  are  volume  measurements,  one  unit 
can  be  easily  converted  into  the  other.  There  are  approximately  202  gallons  per 
cubic  yard.  Hence,  a 32-gallon  can  is  approximately  0.158  cubic  yards. 

3.  Will  unsuccessful  bidders  be  allowed  to  provide  debris  box  service  to  the 
facilities  to  be  serviced  under  the  contract  to  be  issued  by  the  IFB? 

Answer:  It  is  unclear  to  the  Authority  what  the  potential  bidder  meant  by  the 
term  “debris  box  service”  and  thus  cannot  answer  this  question.  However, 
potential  bidders  are  referred  to  Paragraphs  20  - 26  of  the  IFB  for  the  scope  of 
the  IFB. 
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Office  of  the  Mayor 

SAN  FRANCISCO 
Treasure  Island  Project 

410  Avenue  of  Palms.  Bloo  #1 
Treasure  Island 
San  Francisco.  CA  94  130 
(415)  274-0660 
FAX  (415)  274-0299 


TO: 

All  Prospective  Bidders 

FROM: 

Bob  Mahoney 

Deputy  Director 

DATE: 

July  22,  1999 

RE: 

Typographical  error  in  Amendment  No.  4 

All  potential  bidciers  are  notified  of  a typographical  error  in  Amendment  No.  4. 

The  amendment  to  Paragraph  13  contains  an  error  as  to  the  date  of  the  bid  due 

date.  The  amendment  should  read  as  follows: 

1 3.  Bids  are  due  on  Wednesday,  July  21,  1999  Friday,  July  30,  1999  at  2:00 
p.m.  They  will  be  publicly  opened  and  read  alou(1,  and  available  for  review 
after  they  have  been  recorded  by  the  Authority.  They  must  be  delivered  in 
sealed  envelopes,  marked  with  the  Bid  title  and  Bid  Date  and  Time.  Fax 
copies  will  not  be  accepted. 

Staff  apologizes  for  any  confusion  this  may  have  caused. 


Willie  Lewis  Brown,  Jr. 

# 
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Willie  Lewis  Brown,  Jr. 


Office  of  the  Mayor 

SAN  FRANCISCO 

.-REASURE  Island  Project 
410  Avenue  of  Palms.  Bldg  #1 
Treasure  Island 
San  Francisco,  CA  94130 
(415)  274-0660 
FAX  (415)  274-0299 


AMENDMENT  NO.  6 


TO:  All  Prospective  Bidders 

FROM;  Bob  Mahoney 

Deputy  Director 

DATE:  July  21,  1999 

RE:  Response  to  questions  from  bidders  on  the  Invitation  for  Bid  for 

Refuse  Collection  Service  at  Treasure  Island  and  Yerba  Buena 
Island 


In  response  to  the  questions  that  the  Authority  has  received  from  potential 
bidders,  the  Authority  responds  to  each  question  as  follows: 

1 . Are  bids  to  be  based  on  compacted  or  non-compacted  cubic  yards? 

Answer:  The  Authority  does  not  have  sufficient  information  to  answer  this 
question  since  individual  facilities  will  determine  whether  the  refuse  will  be 
compacted  or  not  before  collection. 

2.  Since  pick-ups  are  typically  one  32-gallon  can  per  week,  but  the  rate  is 
based  on  cubic  yards,  how  many  32-gallon  cans  does  the  Authority 
assume  comprise  a cubic  yard? 

Answer:  Since  both  cubic  yard  and  gallon  are  volume  measurements,  one  unit 
can  be  easily  converted  into  the  other.  There  are  approximately  202  gallons  per 
cubic  yard.  Hence,  a 32-gallon  can  is  approximately  0.158  cubic  yards. 

3.  Will  unsuccessful  bidders  be  allowed  to  provide  debris  box  service  to  the 
facilities  to  be  serviced  under  the  contract  to  be  issued  by  the  IFB? 

Answer:  It  is  unclear  to  the  Authority  what  the  potential  bidder  meant  by  the 
term  “debris  box  service”  and  thus  cannot  answer  this  question.  However, 
potential  bidders  are  referred  to  Paragraphs  20  - 26  of  the  IFB  for  the  scope  of 
the  IFB. 
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EXHIBIT  C 


AMENDED  REFUSE  COLLECTION  SERVICE  CONTRACT  PROPOS 


Treasure  Island  Development  Authority 
Mayor's  Office  Treasure  Island  Project  Office 

BIDS  WILL  BE  OPENED  AT  2:00  P.M.  ON  FRIDAY,  JULY  30,  1S93 

At  Mayor's  Office  Treasu'e  Island  Project  Off  ce 
410  Avenue  of  Palms 
Treasure  Island 
San  Francisco,  CA  94130 
Phone:  415-274-0550 
Fax:  415-274-0259 


DELIVER  BID,  properly  executed,  to  the  Executive  Director,  prio'  to  the  cpe-.inc  time  i 
envelops  with  the  Refuse  Collection  Service  Contract  Prcpcsal  numicer  and  ccm.m.cdity 
Include  one  (1)  signed  copy  of  page  1 and  retain  a duplicate  copy  for  yo_"  f es. 


Upon  receipt  of  Refuse  Collection  Service  Contract  Acceptance,  the  un: 
agrees  to  furnish  ail  services  v/ithin  the  dates  specified,  in  the  manner  a 
stated,  in  strict  accordance  vWth  the  provisions  of  the  Invitation  For  Bid 
Refuse  Collection  Service  Contract,  v/hen  authorized  by  the  Treasure  Is 


Name  under  which  business  is  conducted  Bay  Cities  Re.use  :;erviC: 


Business  Street  Address  252o  Garden  Tract  Roaa, 

Richmond CA 94801 

City  State  Zip  Cede 

Telephone  f 332-3646 


IF  SOLE  OWNER,  sign  here: 

I sign  as  sole  ov/ner  of  the  business  named  above: 


IF  PARTNERSHIP,  sign  here: 

The  undersigned  certify  that  we  are  partners  in  the  business  named  above  and 
Refuse  Collection  Service  Contract  with  full  authority  to  do  so  (one  or  mo's  pahne's  v,; 


IF  CORPORATION,  execute  here: 

The  undersigned  certify  that  they  sign  this  Refuse  Collection  Service  Contract 
authorization  to  do  so: 

Corporate  Name  Bay  Cities  Refuse  Service,  Inc. 


Signed 


Title  President 


Signed 


Title 


Incorporated  under  the  laws  of  the  State  of 


INVITATION  FORBID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA 
BUENA  ISLAND 

SECOND  AMENDED  BID  WORK  SHEET 


The  bidder.  Bay  Cities  Refuse  Svc  Inc.  ^ 

following  bid  price,  as  set  forth  in  paragraph  46  of  the  "Invitation  For  Bid  - Refuse 
Collection  Service  at  Treasure  Island  and  Yerba  Buena  Island."  The  bidder 
submits  a bid  price  of  $ 30.00  pg^  cubic  yard  for  the  collection  of  refuse 

collection  at  Treasure  Island  and  Yerba  Buena  Island  in  conformity  to  the  terms 
and  conditions  set  forth  in  the  "Invitation  For  Bid  - Refuse  Collection  Service  at 
Treasure  Island  and  Yerba  Buena  Island."  The  total  bid  price  is  $ 30.00 

per  cubic  yard  x 30,000  cubic  yard  = S 900/000.00 


Date: 


July  26/  1999 


Corporate  Name;  Bay  cities  Refuse  Svc/  Inc. 


Signed; 


Title: 


City  and  County  of  San  Francisco 

DEPARTMENT  OF  PUBLIC  HEALTH 
POPULATION  HEALTH  AND  PREVENTION 


Willie  L Brown,  Jr.,  Mayor 


Mitchell  Katz,  M.D. 
Director  of  Health 


ENVIRONMENTAL  HEALTH  SECTION 


July  14,  1999 

Mr.  Lewis  Figone,  President 
Bay  Cities  Refuse  Service,  Inc. 

2525  Garden  Tract  Road 
Richmond,  CA  94801 

Re;  Application  for  a Refuse  Collection  Permit  to  provide  refuse  collection  service,  pursuant 
to  the  Treasure  Island  Development  Authority’s  1999  Invitation  for  Bid,  for  the 
non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena  Island 

Dear  Mr.  Figone: 

The  San  Francisco  Department  of  Public  Health,  Environmental  Health  Section  (“EHS”  or  ‘’this  office”)  has 
completed  its  review  of  the  above  referenced  refuse  collection  permit  application.  Bay  Cities  Refuse 
Service,  Inc.  (“Bay  Cities”)  submitted  the  application  to  EHS  to  secure  a permit  to  provide  refuse  collection 
service  pursuant  to  the  referenced  invitation. 

EHS  reviewed  the  application  for  conformance  with  the  City’s  “Regulation  for  Issuance  of  Refuse  Collection 
Permits  for  non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena  Island”  (“Regulation”).  EHS  is 
pleased  to  inform  you  that  Bay  Cities’  application  has  been  accepted  as  complete  and  adequate.  Per 
Section  IIIA  of  the  Regulation,  this  letter  serves  as  Bay  Cities’  “notice  of  completed  application.” 
Additionally,  EHS  is  prepared  to  issue  licenses  for  the  refuse  collection  vehicles  identified  in  Bay  Cities’ 
application  provided  the  vehicles  comply  with  applicable  local  and  state  regulatory  requirements. 

The  Regulation,  Section  III,  states  that  this  office  shall  publish,  in  a newspaper  of  general  circulation,  a 
notice  indicating  this  office’s  receipt  of  a completed  application.  Further,  the  Regulation  requires  this  office 
to  conduct  a public  hearing  if  a request  for  such  a hearing  is  made.  EHS  will  apprise  you,  under  separate 
cover,  of  the  publication  notice  and  of  any  hearing  date  this  office  may  set  should  we  receive  a request  for  a 
hearing. 

If  you  have  any  questions,  please  call  Mr.  Bud  Kitano  or  me.  Mr.  Kitano  may  be  reached  at  (415)  252-3873. 
My  telephone  and  facsimile  numbers  are  (4 1 5)  252-3980  and  (4 1 5)  252-3964,  respectively. 


Henry  Louie,  REHS,  MPH 
EHS,  Solid  Waste  Program  Manager 


pc:  B.  Gale,  Director,  EHS 

W.  Chan,  Esq.,  City  Attorney’s  Office 
B.  Kitano,  EHS,  Solid  Waste 
R.  Mahoney,  T1  Project  Office 
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Sin^rely, 


LOCAL  ENFORCEMENT  AGENCY 


1390  Market  Street,  Suite  210 
San  Francisco,  CA  94102 


Phone  (415)  252-3800 
Fax  (415)  252-3964 


BOND  NO.  CD0821 
PREMIUM  INCLUDED  IN  BBSU 


DOCUMENT  00410 


BID  BOND 


NOTE;  (This  fonn  must  b«  executed  unless  bid  is  accompanies  by  certified  check) 

KNOW  ALL  PERSONS  BY  THESE  PRESENTS: 

Tbat  the  undersigned  Contractor  as  principal  and  the  undersigned  Surety  as  obligator, 
oro  hold  and  firmly  bound  unto  the  Treasure  Island  Development  Authority,  a non-profit  public 
b^efrt  corporation,  as  obligee,  In  the  penol  sum  of  TEN  PEROFTTP  DF  AMOriNT  RTD 
Dollars,  lawful  money  of  the  United  Stales  of  America,  for  the  payment  of  which,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  successors,  executors,  administrators,  and  assigns.  Jointly  and 
severally,  firmly  by  these  presents. 

That  the  General  Contractor  as  principal  is  submitting  a Bid  for  certain  work  to  be 
performed  for  the  said  Treasure  Island  Development  Authority  d«$crlbad  as  follows; 

INVITATION  FORBID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA  BUENA  ISLAND 


THE  CONDITION  OF  THIS  OBLIGATION  IS  SUCH  that  if  the  Bid  submitted  by  said 
principal  ba  accepted  and  the  Contract  bo  awarded  to  said  principal  and  If  said  principal  shall 
within  a period  of  ten  (10)  days  after  such  award  enter  into  the  Contract  so  awarded  and  file  the 
required  performance  corporate  surety  bonds,  certificates  of  insurance,  permit(s).  and  llcense(s), 
then  this  obligation  shall  be  void,  othenArise  to  remain  in  full  force  and  effect. 

IN  WITNESS  THEREOF,  the  above  bounden  parties  have  executed  this  Instrument  this 
1 QTH  day  of  .TTTT.Y  1999. 


(Corporate  Seal) 


BAY  CITIES  REFUSE  SERVICE,  INC. 


Narpe  of  Firm.  Corporation,  Partnership  of  Joint  Venture 


Principal 


(Corporate  Seal) 


CONTRACTORS  BONDING  AND  INSURANCE  COMPANY 
Surety 


By: 


n oQ_ 


Attorney  In  Fact 
REBECCA  A.  HAAS 


July  15,  1999 


Treasure  Island 


To  Whom  It  may  Concern, 


Bay  Cities  Refuse  Service  has  a contract  with  the  West  Contra  Costa 
County  Landfill  for  acceptable  waste  at  the  rate  of  $32.50  per  ton. 
They  also  have  a contact  with  Potrero  Hills  Landfill  in  Solano 
County  Potrero  Hills  Landfill  at  the  rate  of  $24.00  per  ton.  Both 
of  these  contracts  are  good  for  10  years  with  an  additional  10  year 
option . 

If  you  need  any  additional  information  please  feel  free  to  give  me 
a call . 


Sihcerel 
/ 


We/sm  CountyVLandf ill 


I 

i' 


P.O.BOX  4100  * RICHMOND,  CALIFORNIA  94804-0100  • (510)262-1660 


Bay  Cities  Refuse  Service,  Inc. 

Invitation  for  Bid  For  Refuse  Collection  on  Treasure  Island 
Item  16. 


The  following  references  may  be  contacted  regarding 
Bay  Cities  Refuse  Service  capabilities  as  a refuse  collection 
contractor  : 

1 . Henry  Louie 

City  and  County  of  San  Francisco 
Department  of  Public  Health 
1390  Market  Street 
San  Francisco,  CA  94102 
415-252-3980 

2.  City  of  Sausalito 
420  Litho  Street 
Sausalito,  CA  94965 

ATTN:  Brock  Arner,  City  Manager 

415-289-4166 

3.  Richmond  Sanitary  Service 
P.O.  box  4070 
Richmond,  CA  94804 

ATTN:  Mr.  Loyd  Bonfante 

510-262-1635 

4.  Mechanics  Bank 

El  Cerrito  Branch 
El  Cerrito,  Ca  94530 
ATTN:  Bill  Morrow 

510-558-2310 

5.  Marin  County 
Housing  Authority 
P.O.  Box  4282 

San  Rafael,  CA  94903 
ATTN:  Eric  Erickson 

415-491-2555 


Bay  Cities  Refuse  has  submitted  financial  statements  for  the 
last  five  years  along  with  the  permit  application  which  has 
been  approved  by  the  Department  of  Public  Health.  The  Authority 
if  needed,  may  refer  to  the  statements  submitted  to  the  San 
Francisco  Department  of  Public  Health. 

Bay  Cities  Refuse  has  extensive  experience  in  the  refuse 
collection  industry  in  particular  Treasure  Island  and  Yerba 
Buena  Island  as  covered  under  this  Invitation  for  Bid. 

Bay  Cities  Refuse  fleet  of  trucks  are  inspected  yearly  by 
the  California  Highway  Patrol.  Our  maintenance  staff  is 
highly  qualified  and  trained  to  service  each  truck. 


b-' 

' INVITATION  FORBID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YERBA 
BUENA  ISLAND 

SECOND  AMENDED  BID  WORK  SHEET 

I 

' Golden  Gate  Disposal  § Recycling  Company 

The  bidder, , hereby  submits  the 

following  bid  price,  as  set  forth  in  paragraph  46  of  the  "Invitation  For  Bid  - Refuse 

Collection  Sen/ice  at  Treasure  Island  and  Yerba  Buena  Island."  The  bidder 

submits  a bid  price  of  $ 5.51 per  cubic  yard  for  the  collection  of  refuse 

collection  at  Treasure  Island  and  Yerba  Buena  Island  in  conformity  to  the  terms 

and  conditions  set  forth  in  the  "Invitation  For  Bid  - Refuse  Collection  Sen/ice  at 

Treasure  Island  and  Yerba  Buena  Island."  The  total  bid  price  is  $ 5 . S 1 

I ) per  cubic  yard  x 30,000  cubic  yard  = $ 1 os  , .'snn . 


Date: July  30,  1999 


Golden  Gate  Disposal  5 Recycling  Co.,  a wholly-owned 
Corporate  Name:  subsidiary  of  Norcal  Waste  Systems,  Inc. 


) 


AMENDED  REFUSE  COLLECTION  SERVICE  CONTRACT  PROPOSAL 


Treasure  Island  Development  Authority 
Mayor’s  Office  Treasure  Island  Project  Office 

BIDS  WILL  BE  OPENED  AT  2:00  P.M.  ON  FRIDAY.  JULY  30,  1999 

At:  Mayor’s  Office  Treasure  Island  Project  Office 

410  Avenue  of  Palms 
Treasure  Island 
San  Francisco.  CA  94130 
Phone:  415-274-0660 
Fax:  415-274-0299 

DELIVER  BID,  properly  executed,  to  the  Executive  Director,  prior  to  the  opening  time,  in  a sealed 
envelope  vvith  the  Refuse  Collection  Service  Contract  Proposal  number  and  commodity  inscribed  thereon. 
Include  one  (1)  signed  copy  of  page  1 and  retain  a duplicate  copy  for  your  files. 

Upon  receipt  of  Refuse  Collection  Service  Contract  Acceptance,  the  undersigned  hereby  promises  and 
agrees  to  furnish  all  services  within  the  dates  specified,  in  the  manner  and  form  and  at  the  price  herein 
stated,  in  strict  accordance  with  the  provisions  of  the  Invitation  For  Bid,  all  which  are  made  a part  of  the 
Refuse  Collection  Service  Contract,  when  authorized  by  the  Treasure  Island  Development  Authority. 

Golden  Gate  Disposal  5 Recycling  Company 
Name  under  which  business  is  conducted 


Business  Street  Address  900  Seventh  Street 

San  Francisco,  CA  94107 

City  State  Zip  Code 

Telephone  (41  S 62  6-  4000 


IF  SOLE  OWNER,  sign  here: 

I sign  as  sole  owner  of  the  business  named  above: 


n/a 


IF  PARTNERSHIP,  sign  here: 

The  undersigned  certify  that  we  are  partners  in  the  business  named  above  and  we  sign  this 
Refuse  Collection  Service  Contract  with  full  authority  to  do  so  (one  or  more  partners  will  sign) 


n/a 


IF  CORPORATION,  execute  here: 

The  undersigned  certify  that  they  sign  this  Refuse  Collection  Service  Contract  with  full  and  proper 
authorization  to  do  so: 

Corporate  Name  Golden  Gate  Disposal  5 Recycling  Company,  a wholly- owned 
subsidi^y  of  Norcal  Waste  Systems,  Inc . 


Signed  _ 


Signed  _ 


7 


LitiL 


Title  General  Manager 





Title  Snips  ft  Marketing  Manager 


Incorporated  bnder  the  laws  of  the  State  of  _ 


Ca  l i 
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DOCUMENT  CO410 


BID  BOND  3o-d  ^2I45-CS 

NOTE:  (TTiIs  fcrrn  must  be  executed  unless  bid  is  accompanies  by  certified  checx) 

KNOW  ALL  PERSONS  BY  THESE  PRESENTS: 

• That  the  undersigned  Contractor  as  principal  and  the  undersigned  Surety  as  obiigatcr, 
are  held  and  firmly  bound  unto  the  T-aasure  Island  Deve.'ooment  Authority,  a non-orofit  public 
benefit  corporation,  as  obligee,  in  the  penal  sun  of  Ten  Percent  n-e 

Dollars.  Ia-.sf'jl  money  of  the  United  Stales  of  America,  for  Ihe  payment  of  which,  well  and  Lnjiy  to 
be  rn.ade,  we  bind  ourselves,  cur  successors,  exacuto.-s,  administraiors,  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

That  the  General  Contractor  as  principal  Is  submitting  a Sid  for  certain  work  to  be 
performed  for  Lhe  said  Treasure  Island  Deveiopm.ent  Authcrioy  described  as  foiiows; 

I.NVITATION  FOR  BID 

REFUSE  COLLECTION  SERVICE  AT  TREASURE  ISLAND  AND  YER5A  5UESA  ISLAND 


THE  CONDITION  OF  THIS  OBLIGATION  IS  SUCH  that  if  the  Eid  submitted  by  said 
principal  be  accepted  and  the  Co.nt^'act  be  awarded  to  said  prheipa!  and  if  said  prino’pal  shall 
within  a period  of  ten  (10)  da>-s  are:  such  award  enter  into  Lhe  Ccntractso  awarded  and  file  Lhe 
required  performance  corporate  surely  bonds,  certificates  c:  insurance,  pe.nmitjs).  and  licensees), 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  farce  and  effect. 


IN  WITNESS  THEREOF,  the  above  bounden  parties  have  executed  this  instrument  this 
ciay  of  July . 1S39. 


(Corpo'ats  Seal) 


r ") 


Name  of  Firm.,  Corporation.  Pa.rtne'ship  cf  Joint  Venture 


(Corporate  Seal) 


STATE  OF  ILLINOIS  } 


}S.S. 


COUNTY  OF  COOK  } 


On  July  21,  1999,  before  me,  a Notary  Public  in  and  for  said  County  and  State,  residing 
therein,  duly  commissioned  and  sworn,  personally  appeared  Dawn  L.  Morgan,  known  to 
me  to  be  Attorney-in-Fact  of  Frontier  Insurance  Company,  the  corporation  described  in 
and  that  executed  the  within  and  foregoing  instrumerit,  and  known  to  me  to  be  the  person 
who  executed  the  said  instrument,  and  known  to  me  to  be  the  person  who  executed  the 
said  instrument  on  behalf  of  the  said  corporation  executed  the  same. 

IN  WITNESS  WHEREOF,  I have  hereunto  set  my  hand  and  affixed  my  official  seal,  the 
day  and  year  staled  in  this  certificate  above. 

My  Commission  Expires  on  June  15,  2002 


INSURANCE  COMPANY 
Rivk  Hill.  New  York  12775 

(A  Siocii  Company) 


. POWER  OF  ATTORNEY 

_^ll  3ilrii  i'lij  cDirsr  ^Jn'sntls:  Thai  FRONTIER  INSURANCE  COMPANY,  a New  York  Corporaiion.  having  its  principal  office  m 
Rock  Hill.  New  York,  pursuant  lo  fhe  following  resolution,  aOopteO  by  the  Board  of  Directors  of  the  Corporation  on  the  <th  day  oi  November.  1985: 
"RESOLVED,  that  the  Chairman  of  the  Board,  the  President,  or  any  Vice  President  be.  and  hereby  is.  authorized  to  appoint  Aitomeys-in- 
Fact  to  represent  and  act  for  and  on  behalf  of  the  Company  to  execute  bonds,  undertakings,  recognizances  and  other  contracts  of  moemnny 
and  writings  obligatory  in  the  nature  thereof,  and  to  attach  thereto  the  corporate  seal  of  the  Company,  in  the  transaction  of  its  surety  business: 

"RESOLVED,  that  the  signatures  and  attestations  of  such  officers  and  the  seal  of  the  Company  may  be  affnied  to  any  such  Power  of  Anomey 
or  to  any  certificate  relating  thereto  by  facsimile,  and  any  such  Power  of  Attorney  or  certificate  bearing  such  facsimile  signatures  or  facsimile 
seal  shall  be  valid  and  binding  upon  the  Company  when  so  aflmed  with  respectio  any  bond,  undertaking,  recognizance  or  other  contract  of 
indemnity  or  writing  obligatory  in  the  nature  thereof; 

"RESOLVED,  that  any  such  Anomey-m-Fact  delivering  a secretarial  certification  that  the  foregoing  resolutions  still  be  in  effect  may  insert  in 
Such  certilication  the  date  thereof,  said  date  to  be  not  later  than  the  date  of  delivery  thereof  by  such  Anorney-in-Fact." 


This  Power  of  Attorney  is  signed  and  sealed  in  facsimile  under  anc  by  the  authority  of  the  above  Resolution. 

DOES  HEREBY  MAKE.  CONSTITUTE  AND  APPOINT:  Lewis  James  Scheer,  Michael  J.  Scheer,  James  1.  Moore 

Alice  Rhoads,  Bonnie  Kruse,  Stephen  T.  Kazmer,  Dawn  L.  Morgan 
of  Countryside  . m me  State  of  Illinois 

Its  true  and  lawful  Atiorney(s)-in-Fact  with  full  power  and  authority  hereby  conferred  m its  name,  place  and  stead  to  sign,  execute,  acknowledge  and 
deliver  in  its  behalf,  and  as  its  act  and  deed,  without  power  of  redelecation.  as  follows: 


Bonds  guaranteeing  the  fidelity  of  persons  holding  places  of  public  or  private  trust:  guaranteeing  the  performance  of  contracts  other  than 
insurance  policies:  and  executing  or  guaranteeing  bonds  and  undenakings  required  or  permined  in  all  actions  or  proceedings  or  by  law 
allowed;  IN  AN  AMOUNT  not  TO  EXCEED  THREE  MILLION  FIVE  HUNDRED  THOUSAND  (S3.500.000.00)  DOLLARS:  and  to  bind  FRONTIER 
insurance  company  thereby  as  fully  and  to  the  same  exienias  if  such  bond  or  undenaking  was  signed  by  the  duly  authorized  officers  of 
FRONTIER  insurance  COMPANY,  and  all  the  acts  of  said  Ar,orney(s)-in-Fact  pursuant  to  the  authority  herein  given  are  hereby  ratified  and 
confirmed. 

3ln  Bilititree  JShrrrof,  FRONTIER  insurance  COMPANY  of  Rock  Hill,  New  York,  has  caused  this  Power  of  Anomey  to  be  signed  by  its  Presicent 
;ts  Corporate  seal  to  be  affixed  this  2°th  April 


State  of  New  York 
County  ol  Sullivan 


FRONTIER  insurance  COMPANY 


HARRY  W.  RHULEN,  President 


On  this  29th  day  ol  April  .19  97 , before  the  subscriber,  a Notary  Public  ol  the  State  ol 

New  York  in  and  lor  the  County  of  Sullivan,  duly  commissioned  and  ouaiified,  came  HARRY  w.  RHULEN  of  FRONTIER  INSURANCE  COMPANY  to 
me  personally  known  to  be  the  individual  and  officer  described  herem,  and  who  executed  the  preceding  instrument,  and  acknowledged  the 
execution  of  the  same,  and  being  by  me  duly  sworn,  deposed  and  said,  mat  he  is  the  officer  of  the  Company  aforesaid,  and  that  the  seal  affixed  to  the 
preceding  instrument  is  the  Corporate  Seal  ol  the  Company,  and  the  Corporate  Seal  and  signature  as  an  officer  were  duly  affixed  and  subscribed  to 
the  said  instrument  by  the  authority  and  direction  ol  the  Corporation,  anc  that  me  resolution  of  the  Company,  relerrec  to  m the  preceding  instrumenL 
IS  now  in  force. 


3ii  CreJimnny  JJIhrrrrf, 


have  hereunto  set  my  hand,  anc  affixed  my  official  seal  at  Rock  Hill,  New  York,  the  day  and  year  above  wnnen. 


CERTIFICATION 


Notary  Public  Stale  of  New  York 
Sullivan  County  Clerk's  No.  2395 
Commission  Expires  July  6.  2000 


I.  JOSEPH  P.  LOUGHLIN.  Secretary  of  FRONTIER  INSURANCE  COMPANY  of  Rock  Hill,  New  York,  do  hereby  cenify  that  me  foregoing  Resolution 
adopted  by  the  Board  ol  Directors  ol  this  Corporation  and  the  Powers  of  Anomey  issued  pursuant  thereto,  are  true  and  correct,  and  that  both  me 


'■|tion  and  the  Powers  of  Anomey  are  in  full  force  and  effect. 
ISilnrae  ^f]rrrof, 


July 


have  hereunto  set  my  hand  and  affixed  the  facsimile  seal  of  the  corporation  thi 

9 99  ^ 


21st  day  of 


/JOSEPH  P LOUGHLIN.  Secretary 


City  and  County  of  San  Francisco 

DEPARTMENT  OF  PUBLIC  HEALTH 


Willie  L.  Brown,  Jr.,  Mayor 


Mitchell  Katz,  M.D. 
Director  of  Health 


POPULATION  HEALTH  AND  PREVENTION 
ENVIRONMENTAL  HEALTH  SECTION 


July  22,  1999 


Notice  of  Application  for  Permit  to  Collect  Refuse 


The  San  Francisco  Department  of  Public  Health,  Environmental  Health  Section 
(“Department”),  has  received  applications  for  permits  from  Golden  Gate  Disposal  8c 
Recycling  Company  (“Golden  Gate”),  900  - Seventh  St.,  San  Francisco,  94107  and  Bay 
Cities  Refuse,  Inc.  (“Bay  Cities”),  2525  Garden  Tract  Road,  Richmond,  94801,  to 
provide  refuse  collection  and  hauling  services  for  the  non-federal  facilities  on  Treasure 
Island  and  Yerba  Buena  Island,  San  Francisco,  per  the  terms  and  conditions  of  the 
Treasure  Island  Development  Authority’s  June  1999  Invitation  for  Bid. 

The  Department  has  determined  that  Golden  Gate’s  and  Bay  Cities’  pemiit  applications 
are  complete  and  adequate,  pursuant  to  the  City’s  Regulation  for  Issuance  of  Refuse 
Collection  Permits  for  non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena 
Island. 

Members  of  the  public  may  request  a public  hearing  to  offer  testimony  concerning  these 
applications.  This  request  must  be  made  in  writing,  by  no  later  than  close  of  business, 
August  10,  1999,  with  the  Department  at  the  following  address. 

Department  of  Public  Health 

Environmental  Health  Section,  Local  Enforcement  Agency 
1 390  Market  Street,  #2 1 0 
San  Francisco,  CA  94102 
Facsimile  Number  (415)  252-3875 

Please  note  that  if  a timely  request  for  a hearing  is  not  received  by  the  Department,  the 
Department  may  issue  conditional  permits  without  a public  hearing. 

Questions  concerning  this  matter  may  be  directed  to  Henry  Louie  or  Bud  Kitano  at  (415) 
252-3800. 


Mitchell  Katz,  M.D. 
Director  of  Public  Health 


A >bili‘)9\piibnol  doc 


LOCAL  ENFORCEMENT  AGENCY 


1390  Market  Street,  Suite  210 
San  Francisco,  CA  94102 


Phone  (415)  252-3800 
Fax  (415)  252-3964 


DATl/TIM£  :JUL. -19' 99(iM0N)  11:09 

JUL-19-1999  11:44  EEHM  HflZ  WASTE 
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City  and  County  of  San  Francisco 
DEPARTMENT  OF  PUBLIC  HEALTH 
POPULATION  HEALTH  AND  PREVENTION 

ENVIRONMENTAL  HEALTH  SECTION 


Willie  L.  Brown,  Jr.,  Mayor 
Mitchell  Kan,  M.D. 
Director  of  Health 


July  14.  1999 

Mr.  Robert  De  Martini,  Operations  Manager 
Golden  Gate  Disposal  & Recycling  Company 
900  - Seventh  Street 
San  Francisco,  CA  94107 

Re;  Application  for  a Refuse  Collection  Permit  to  provide  refuse  collection  service,  pursuant 
to  the  Treasure  Island  Development  Authority’s  1 999  Invitation  for  Bid,  for  the 
non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena  Island 

Dear  Mr.  De  Martini: 

The  San  Francisco  Department  of  Public  Health.  Environmental  Health  Section  (“EHS”  or  “this  office”)  has 
completed  its  review  of  the  above  referenced  refuse  collection  permit  application.  Golden  Gate  Disposal  & 
Recycling  Company  (“Golden  Gate”)  submitted  the  application  to  EHS  to  secure  a permit  to  provide  refuse 
collection  service  pursuant  to  the  referenced  invitation. 

EHS  reviewed  the  application  for  conformance  with  the  City’s  “Regulation  for  Issuance  of  Refuse  Collection 
Permits  for  non-Federal  Facilities  at  Treasure  Island  and  Yerba  Buena  Island”  (“Regulation”).  EHS  is 
pleased  to  inform  you  that  Golden  Gate’s  application  has  been  accepted  as  complete  and  adequate.  Per 
Section  UIA  of  the  Regulation,  this  letter  serves  as  Golden  Gate’s  “notice  of  completed  application.” 
Additionally,  EHS  is  prepared  to  issue  licenses  for  the  refuse  collection  vehicles  identified  in  Golden  Gate’s 
application  provided  the  vehicles  comply  with  applicable  local  and  state  regulatory  requirements. 

Tlie  Regulation,  Section  HI,  states  that  this  office  shall  publish,  in  a newspaper  of  general  circulation,  a 
notice  indicating  this  office’s  receipt  of  a completed  application.  Further,  the  Regulation  requires  this  office 
to  conduct  a public  hearing  if  a request  for  such  a hearing  is  made,  EHS  will  apprise  you,  under  separate 
cover,  of  the  publication  notice  and  of  any  hearing  date  this  office  may  set  should  we  receive  a request  for  a 
hearing. 

If  you  have  any  questions,  please  call  Mr.  Bud  Kitano  or  me.  Mr.  Kitano  may  be  reached  at  (415)  252-3873. 
My  telephone  and  facsimile  numbers  are  (4 1 5)  252-3980  and  (4 1 5)  252-3964,  respectively. 


EHS,  Solid  Waste  Program  Manager 


pc:  B.  Gale,  Director,  EHS 

W.  Chan,  Esq.,  City  Attorney’s  Office 
B.  Kitano,  EHS,  Solid  Waste 
R.  Mahoney,  TT  Project  Office 
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GOLDEN  GATE  DISPOSAL  & RECYCLING  COMPANY 

Proposed  Operations 
for  the 

Treasure  Island  Development  Authority’s 
Refuse  Collection  Service 


/.  Statement  of  Professional  Capabilities: 

Founded  in  1920,  Golden  Gate  Disposal  & Recycling  (GGDR)  is  a 100%  employee- 
owned  company,  and  is  a wholly-owned  subsidiary  of  San  Francisco-based  Norcal  Waste 
Systems,  Inc..  Norcal  uses  a wide  variety  of  proven  collection  and  processing 
technologies  to  support  waste  reduction,  recycling  and  garbage  programs  in  over  50 
California  communities.  Flexiblity  and  innovation  have  been  our  signature  as  we 
conduct  the  daily  collection,  processing,  materials  brokering,  transfer  and  landfill 
operations  in  these  municipalities. 


II.  Profile  of  Proposed  Collection  Operations: 

Our  company  w'ill  provide  the  full  scope  and  spirit  of  solid  waste  collection  services 
required  by  every  home,  business  and  special  event  based  on  Treasure  Island  and  Yerba 
Buena  Island,  as  outlined  in  section  20  (“Scope”)  of  the  Treasure  Island  Development 
Authority’s  (TIDA)  Refuse  Collection  Sen'ice  Contract  Proposal  dated  June  1,  1999. 
Additionally,  we  believe  that  our  company’s  full  roster  of  services  will,  in  fact,  provide 
many  elements  that  will  offer  the  TIDA’s  customers  with  some  of  the  most  innovative 
programs  available  in  the  United  States. 

We  plan  to  collect  all  residential  materials  on  a weekly  basis  in  three  separate  waste 
streams— garbage;  commingled  recyclablcs;  and  mixed  organic  recyclables  (yard  and  all 
food  waste).  We  anticipate  collecting  all  materials  in  wheeled  carts  at  the  curb. 
Commercial  garbage  will  also  be  serviced  weekly,  and  commercial  recyclables  will  be 
picked  up  within  the  parameters  identified  in  this  bid  package.  All  collection,  processing 
and  disposal  systems  will  be  established  to  maximize  TIDA’s  health,  safety  and  diversion 
goals,  and  to  serve  the  best  interests  of  this  unique  community  on  Treasure  Island  and 
Yerba  Buena  Island. 

Golden  Gate  Disposal  & Recycling  Company 
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Proposal  of  Collection  Operations — Page  two 


III.  A Working  Partnership  with  Treasure  Island  Homeless  Development  Initiative: 


The  TIDA’s  '‘"Refuse  Collection  SetVice  Contract  Proposal”  dated  June  1,  1999  clearly 
states  in  section  96  that  the  Treasure  Island  Homeless  Development  Initiative’s  (TIHDI) 
job  broker  program  should  be  used  in  good  faith  to  support  the  labor  needs  of  this 
contract.  We  firmly  believe  in  the  Treasure  Island  Homeless  Development  Initiative 
(TIHDI),  and  its  stated  mission.  GGDR’s  commitment  towards  fulfilling  these  hiring 
goals  has  been  made,  in  writing,  to  TIHDI’s  Job  Broker,  Mr.  Bruce  Franks,  in  his  letter 
dated  July  13,  1999,  that  states  “...Golden  Gate  Disposal’s  proposal  meets  and,  in  fact, 
exceeds  the  hiring  goals’’  stated  in  the  TIDA  bid  document. 

An  additional  distinction  should  be  mentioned... GGDR  plans  to  utilize  the  TIHDI  job 
bank  as  an  ongoing  recruiting  resource  for  vacancies  at  all  five  of  Norcal’s  San 
Francisco-based  companies.  Currently,  these  five  companies  have  a combined 
employment  of  about  900  positions  so  this  commitment  presents  a significant  and  unique 
benefit  to  the  TIHDI  job  placement  program. 

A copy  of  Mr.  Franks  letter  that  confirms  our  discussion  is  attached  for  your  review. 


) 


TIHDI 

Treasure  Island  Homeless  Development  Initiative 


July  13,1999 


Mr.  John  A.  Legnitto 
General  Manager 

Golden  Gate  Disposal  & Recycling  Company 

900  7'^  Street 

San  Francisco,  CA  94107 


We  believe  that  the  hiring  plan  proposed  by  the  San  Francisco-based  Golden  Gate  Disposal  & 
Recycling  Company  (GGD&R),  properly  meets  and,  in  fact,  e.xceeds  the  hiring  goals  stated  in  the 
Treasure  Island  and  Yerba  Buena  Island  "Refuse  Collection  Service  Contract  Proposal” 
document  dated  June  1,  1999. 

Based  on  the  commitments  made  in  our  meeting  on  June  30'^,  GGD&R  will,  upon  award,  hire 
two  (2)  qualified  TIHDI  candidates  to  help  meet  the  service  needs  of  this  contract  out  of  a total 
being  hired  for  this  contract  at  this  time.  These  positions  w ill  have  all  the  rights  and  privileges  of 
Teamster  local  350  status,  which  includes  San  Francisco  prevailing  wages  and  full  health  and 
pension  benefits.  Please  note  that  these  positions  will  also  enjoy  a unique  ownership  stake  in  the 
company  with  ESOP  shares  awarded  by  its  parent  company,  Norcal  Waste  Systems,  Inc.  Also,  if 
the  proposed  workforce  were  to  increase,  we  would  anticipate  a proportional  increase  in  the 
number  of  TIHDI  hires. 


We  understand  that  all  TIHDI  candidates  must  meet  the  same  job-ready  hiring  standards  that  are 
required  for  every  field  position,  which  includes  possessing  a valid  Class  “B"  drivers  license.  We 
estimate  that  about  10-15%  of  TlHDl’s  job  candidates  will  meet  these  standards. 


If  selected,  Golden  Gate  Disposal  & Recycling  has  committed  to  use  the  TIHDI  job  referral 
netw'ork,  as  a resource  to  help  fill  vacancies  that  are  posted  in  any  of  Norcal's  five  San  Francisco- 
based  companies.  i his  relationship  wiii  go  a long  way  in  meeting  the  needs  of  oui  piogram  aiiu, 
more  importantly,  getting  the  lives  of  our  clients  back  on  the  right  track. 


CC  RonulJ  J F’rolo  (Group  Manager  Norcal  San  Francisco,  C70  Sunset  Scavenger  Compan>) 
410  Palm  Ave.,  Bldg.  1, 

Treasure  Island,  San  Francisca,  CA  94130 
Tel:  (415)  274-031  1 
Fax:(415)  274-0316 


Pinjtle  • Si'niir  • Emironmmt 
GOLDEN  GATE  DISPOSAL  & RECYCLING  COMPANY 

References 


1.  San  Francisco  Police  Department: 


Mr.  Fred  H.  Lau,  Chief  of  Police 

C/0:  Thomas  J.  Cahill  Hall  of  Justice 
850  Bryant  Street 
San  Francisco,  CA  94103 
(415)  553-0123 

2.  San  Francisco  Fire  Department: 


Mr.  Robert  Demmons,  Fire  Chief 

CIO:  San  Francisco  Fire  Department 
260  Golden  Gate  Avenue 
San  Francisco,  CA  94102 
(415)  558-3200 

3.  San  Francisco  Department  of  Public  Works: 


Ms.  Marsha  de  Vaughn,  Deputy  Director  of  Operations 

C/0:  Department  of  Public  Works 
2323  Cesar  Chavez  Street 
San  Francisco,  CA  94124 
(415)695-2003 

4.  San  Francisco  Solid  Waste  Management  Program: 


Mr.  Paul  V.  More  her,  Director 

CIO:  Solid  Waste  Management  Program 
1145  Market  Street,  Suite  404 
San  Francisco,  CA  94103 
(415)554-3405 

5.  Building  Owners  & Managers  Association  of  San  Francisco: 


Mr.  Marc  Intermaggio,  Executive  Vice  President 

CIO:  465  California  Street,  Suite  #504 
San  Francisco,  CA  94104 
(415)  362-2662 
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EXHIBIT  D 


BAY  CITIES 


REFUSE 
o SERVICE, 
INC. 


CITY  - COUNTY  - GOVERNMENT  CONTRACTORS 


P.O.  BOX  277  - EL  CERRITO,  CALIFORNIA  94530  - PHONE  (415)  332-3646 


LEWIS  FIGONE,  PRESIDENT 


August  3/  1999 


ATTN:  Executive  Director 

Mayor's  Office  Treasure  Island  Project 

410  Avenue  of  Palms 

Treasure  Island 

San  Francisco,  Ca  94130 


Re:  Notification  of  Bid  Protest 


Dear  Executive  Director, 

In  regard  to  the  Invitation  For  Bid  for  refuse 
collection  service  at  non-federal  facilities  Treasure 
Island  and  Yerba  Buena  Island,  Bay  Cities  Refuse  Service, 

Inc.  hereby  protests  this  bid  opened  Friday,  July  30,  1999 
as  being  non-responsive . 

Upon  reviewing  Golden  Gate  Disposal's  bid,  it  appears 
that  as  provided  in  paragraph  16  of  the  bid  instructions, 
the  five  (5)  years  of  financial  information  was  not  provided. 
Bay  Cities  did  submit  a pre-bid  question  in  regard  to 
information  to  be  submitted  under  Paragraphs  16  and  19. 

Since  we  were  informed  that  paragraph  16  was  self- 
explanatory,  five  (5)  years  financial  information  was  to  be 
submitted . 

It  also  evident  that  information  outside  the  bid 
requirement  established  by  the  Authority  was  submitted 
but  not  required  until  the  contract  was  awarded. 


Sincerely , 

Bay  Cities  Refuse  (Svc,  Inc 


Lewis  Figone  President 


EXHIBIT  E 
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August  10,  1999 

VIA  FACSIMILE  AND  MAIL 

Ms.  Annemarie  Conroy 
Executive  Director 

Treasure  Island  Development  Authority 
. 410  Avenue  of  Palms,  Building  1 

San  Francisco,  CA  94130 

Re:  Rid  for  Refuse  Collection  Sfitvloe  atJCl£a5U£ej5lan.d_a^ 

Island. 

Dear  Ms.  Conroy: 

This  law  firm  represents  Golden  Gate  Disposal  and  Recycling  Compan> 
('•'Golden  Gate”),  which  submitted  the  low  bid  in  response  to  the  Treasure  Island 
Development  Authority’s  Invitation  For  Bid  For  Re^se  Collection  Ser\’ice  At  Treas’ure 
Island  And  Yerba  Buena  Island.  We  have  been  notified  that  Bay  Cities  Re^se  Semce, 
Inc.  (“Bay  Cities”),  has  submitted  a bid  protest  asserting  that  Golden  Gate  failed  to 
provide  five  years  of  financial  information  as  required  by  Paragraph  16  of  the  bid 
instructions.  For  the  reasons  set  forth  below  the  alleged  defect  is  insignificant,  and  the 
protest  is  without  merit. 

First,  the  financial  statements  have  already  been  added  as  a supplement  to 
Golden  Gate’s  bid  package  which  was  otherv.’ise  complete. 

Second,  the  submission  of  financial  statements  was  not  mandator}'  in  light  of 
the  other  materials  submitted  by  Golden  Gate.  Para^aph  16  of  the  Invitation  For  Bid 
requests  that  bidders  provide  evidence  of  their  experience  and  financial  capability  by 


Pah  Mio  1755  I.MaA.'^cooo  Rao,  Slt3  200  • Puo  AiTO,  Ca  94303-3309  • Tsi.srHcr.-2  630/S42-a500  • F.vcavcis  650/493-7913 
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providing  a number  of  items,  including  five  references,  five  years  of  financial  statements, 
and  proof  that  there  is  appropriate  equipment  available  to  effectively  and  safely  perform 
under  the  contract.  However,  Paragraph  16  goes  on  to  state  explicitly  that,  [f]ailure  to 
submit  this  evidence  may  result  in  the  rejection  of  a bidder’s  bid.”  (emphasis  added). 

This  Paragraph  provides  the  Authority  with  discretion  to  accept  the  bid  as  submitted. 

The  omission  of  the  financials  is  not  significant  because  the  other  materials  provided  are 
sufficient  to  demonstrate  Golden  Gate’s  capacity  to  perform  the  contract. 

Third,  a minor  departure  from  bid  requirements,  such  as  Bay  Cities  points  out, 
will  not  as  a mauer  of  law  render  the  bid  non-responsive  or  defective.  It  is  a well 
established  principle  of  competitive  contract  bidding  that  “inconsequential  departures” 
from  the  requirements  of  a bid  process  will  not  invalidate  a bid  that  is  otherwise  in 
conformity  with  the  bid  requirements.  See  Konica  Business  Machines  U.S.A.  v.  Regents 
of  the  University  of  California.  206  Cal.  App.  3rd  449,  454  (1988)  (quoting  47 
Ops.Cal.A.tt.Gen.  129,  130-31  09961:  National  Identification  Systems.  Inc,  v.  State  Board 
of  Control.  1 ICal.  App.4th  1446,  1453  (1992). 

Fourth  and  finally,  Paragraph  1 8 of  the  Invitation  For  Bid  states,  “The  ^ 

Authority  reserves  the  right  to  . . . waive  any  irregularities  in  the  bid  and  in  the  bidding 
process.”  Even  if  there  were  a deficiency  in  the  Golden  Gate  bid  submission  (w'hich  w'e 
do  not  acknowledge)  the  Authority  has  the  discretion  to  waive  it.  This  reserv'ation  is 
tailored  to  address  a situation,  such  as  here,  in  which  there  is  ^ most  an  insignificant 
departure  from  bid  requirements  which  does  not  justify  rejecting  a bid  that  carries 
substantial  savings  compared  to  the  next  alternate  bid. 

For  all  the  foregoing  reasons,  the  protest  by  Bay  Cities  should  be  rejected  and 
the  contract  should  be  aw'arded  to  the  lowest  bidder.  Golden  Gate  Disposal  and  Recycling 
Company. 


Thank  you  for  your  attention, 


Very  truly  yours, 


Alan  W.  Sparer 


AWS/lxg 

Cc:  John  Legnirto 
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Treasure  Island  Development  Authorlly 


documents  dept. 


MINUTES  FOR  REGULAR  MEETING 
AUGUST  18 , 1999 


1.  Call  to  Order:  9:40  a.m.  in  Room  400,  City  Hall. 


SEP  2 7 2001 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


Roll  Call  Present:  John  Elberling,  Vice  Chair  Anne  Halsted,  Gerald  Green,  Susan  Po- 
Rufino 


Excused:  James  Morales,  Doug  Wong 

2.  Approval  of  Minutes:  The  minutes  of  July  14th,  1999  unanimously  were  approved. 

3.  Communications:  The  Commission  Secretary  reported  that  no  correspondence  had 
been  received. 

4.  Executive  Director's  Report 

Ms.  Conroy  welcomed  Ms.  Susan  Po-Rufino  as  a new  Authority  member. 

Mr.  Proud  stated  that  the  preliminary  redevelopment  plan  will  be  considered  by  the 
Planning  Commission  on  8/19.  Mr.  Proud  stated  that  he  had  attended  the  annual 
meeting  of  NAID  ( National  Association  of  Installation  Developers  at  which  no-cost 
EDC's  had  been  discussed.  The  legislative  proposal  has  support  in  Congress  and  is 
expected  to  reach  the  President's  desk  this  year.  In  order  to  be  eligible,  the  Reuse 
Authority  must  prove  it  has  a feasible  business  and  employment  plan.  Ms.  Conroy 
thanked  the  Mayor's  legislative  staff  and  Mr.  Proud  for  helping  to  persuade  an 
influential  Congressman  from  exempting  Treasure  Island  from  the  legislation. 

Report  on  access:  Ms.  Conroy  reported  that  among  other  events,  staff  conducted  a 
tour  for  veterans  from  the  Palo  Alto  Veterans  Hospital.  So  far  this  year  45  weddings 
have  been  held  with  another  80  scheduled. 


Status  of  environmental  clean-up-  Martha  Walters  reported  that  the  City  is  monitoring 
the  Navy's  clean-up.  Report  on  Short-term  leases-  There  are  no  new  short-term 
leases. 


Report  on  Bay  Bridge/Caltrans  issues-  Ms.  Conroy  reported  that  Governor  Davis  had 
sent  a letter  to  the  Navy  asking  that  Caltrans  be  permitted  to  perform  geotechnical 
testing  on  YBI  and  that  the  Navy  is  drafting  an  extensive  response.  The  Navy  is 


http://www.ci.sf.ca.us/treasureisland/authority/minutes_08.18.99.htm 
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seeking  a com-prehenbsive  approach  to  the  alignment  issue. 

Report  on  TIHDI-  TIHDI  is  on  schedule  to  start  construction  next  month  on 
rehabilitation  of  its  86  units.  They  are  planning  an  island-wide  housewarming  in 
October. 

Budget  update:  The  Finance  Director  could  not  attend  due  to  illness.  Ms.  Conroy 
reported,  however,  that  she  had  had  a meeting  with  Fire  Chief  Demmons  to  discuss 
the  Fire  Department's  furnishing  additional  paramedic  service. 

Report  on  status  of  personal  property-  Mr.  Mahoney  stated  that  the  Project  Office  is 
working  with  the  Navy  on  such  an  inventory  and  that  progress  has  been  affected  by  a 
reduction  in  Navy  personnel. 

Report  on  formation  of  CAC-  Ms.  Conroy  reported  that  the  Mayor's  Office  is  close  to 
finalizing  a list  to  submit  to  the  Mayor  and  that  the  Board  of  Supervisors  will  make 
their  selection  soon  after. 

Legislation/hearings  affecting  Treasure  Island:  Ms.  Conroy  reported  that  Ms.  Rufino's 
appointment  had  been  ratified  by  the  whole  Board  of  Supervisors  on  August  16,  1999. 
Ms.  Conroy  reported  that  AB  102  is  a funding  bill  for  Bay  Area  ferry  service  that  is 
moving  through  the  legislature. 

Ms.  Conroy  also  noted  that  the  Navy's  EFA  West  is  downsizing  and  that  key  staff 
members  will  be  lost  which  may  adversely  affect  the  progress  the  City  is  making  in 
conveyance  issues  with  the  Navy. 

Mr.  Elberling  asked  about  a fire  reported  in  the  media  and  Ms.  Conroy  reported  that 
two  DPW  workers  had  been  hurt.  Mr.  Fazande  stated  that  he  hoped  that  the  incident 
would  help  us  get  additional  paramedic  service. 

5.  Public  Comment-  There  was  none. 

6.  Resolution  approving  interim  sub-lease  with  Treasure  Island  Enterprises  for  TI 
Marina  (Action  item) 

Stephen  Proud  summarized  the  proposed  operating  agreement  with  Treasure  Island 
Enterprises  by  stating  the  following: 

The  premises  encompassed  by  the  agreement  include  the  existing  marina  and  the 
adjacent  parking  lot  as  well  as  an  area  south  of  Pier  1 for  dry  boat  storage.  Mr.  Proud 
stated  that  a solution  is  need  for  dry  boat  storage  and  that  the  parties  were  discussing 
the  issue  with  the  Sailing  Center  for  use  of  their  parking  area  adjacent  to  Building  3. 
The  term  of  the  lease  is  two  years  maximum  (the  term  of  the  exclusive  negotiating 
agreement)  or  the  execution  of  the  transaction  documents  related  to  the  long-term 
development  of  the  marina,  whichever  comes  first.  TIE  will  be  charged  a "base  rent" 
that  is  the  greater  of  $90,000  annually  or  10%  of  the  total  gross  revenues.  In  addition, 
TIE  will  pay  CAM  charges. 

The  Authority  is  granting  TIE  an  improvement  allowance  which  is  not  to  exceed 
$190,000.  TIE  developed  a plan  to  resolve  the  marina's  maintenance  issues  which 
includes  a $190,000  cap  on  its  work  program.  The  amount  can  be  amortized  over  two 
years  and  is  a credit  against  rent  payable  to  the  Authority.  TIE  gets  exclusive  use  of 
the  water  area  and  has  agreed  that  use  of  the  parking  lot  is  shared.  Authorization  from 
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the  Executive  Director  is  required  before  special  events  can  be  held  in  the  parking  lot. 
TIE  will  put  up  $25,00  security  deposit. 

Mr.  Elberling  asked  how  much  TIE  plans  to  spend  on  its  work  program  and  Mr.  Proud 
indicated  that  TIE  plans  to  spend  the  maximum,  $190,000.  Darius  Anderson,  TIE, 
stated  that  $230,000  is  the  current  estimate  to  complete  repairs  but  that  TIE  desired 
to  reduce  the  amount  for  budgetary  reasons. 

Sherry  Williams,  TIHDI,  stated  that  she  had  met  with  TIE  regarding  a workforce  plan 
and  was  satisfied  with  TIE'S  commitment  that  was  distributed  to  the  public  and 
Authority  members. 

Ms.  Halsted  moved  approval  and  Mr.  Fazande  seconded.  Approved  5-0. 

7.  Resolution  authorizing  the  Executive  Director  to  continue  month  to  month  lease  with 
San  Francisco  Sailing  Center  Foundation  (Action  item) 

Mr.  Proud  indicated  that  last  March  the  Authority  issued  a use  permit  for  six  months 
with  the  Sailing  Center  to  hold  Olympic  sailing  trials  in  April  and  June  1999  and  to 
provide  boat  maintenance  and  sailing  lessons  for  Delancey  Street's  Life  Learning 
Academy  students.  A three  months  extension  is  requested  in  order  to  work  with  both 
the  Sailing  Center  and  TIE  in  a shared  use  agreement  in  cooperating  for  the  interim 
operation  of  the  marina.  Mr.  Proud  listed  the  improvements  the  Sailing  Center  had 
made  to  its  leased  premises. 

Carol  Kizziah,  Dean  of  Delancey  Street's  Life  Learning  Academy,  praised  the  sailing 
lessons  that  her  students  had  received  and  introduced  two  students  who  praised  the 
program. 

Mr.  Fazande  moved  approval  and  Mr.  Green  seconded  the  motion.  Approved,  5-0. 

8.  Resolution  authorizing  the  Executive  Director  to  enter  into  lease  with  Navy  for 
Delancey  Street  housing  units  (Action  Item) 

Mr.  Proud  stated  that  the  girls  attending  Delancey  Street's  Life  Learning  Academy  will 
occupy  the  12  housing  units.  The  term  of  the  lease  will  be  changed  from  15  years  to 
five  years  and  the  lease  will  not  be  executed  until  a sublease  is  executed  with  the 
operator.  North  American  Family  Institute.  Kim  Burton,  Executive  Director  of  the 
Mayor's  Office  of  Criminal  Justice,  testified  in  favor  of  the  lease  and  praised  the 
program  Mr.  Elberling  inquired  about  the  average  length  of  stay  for  the  girls  and  was 
Ms.  Burton  responded  that  nine  months  to  one  year  is  the  average.  Ms.  Halsted  moved 
approval  and  Mr.  Green  seconded.  Approved  5-0. 

9.  Resolution  authorizing  the  Executive  Director  to  enter  into  lease  with  the  Navy  for 
cell  site  locations  (Action  item) 

Mr.  Proud  explained  that  approval  of  the  resolution  would  allow  the  Executive  Director 
to  enter  into  a lease  with  the  Navy  for  existing  cell  site  locations  on  Naval  Station 
Treasure  Island.  Currently,  four  cell  site  providers  lease  from  the  Navy  four  sites  on 
YBI  and  pay  a monthly  rent  of  $1500.00.  The  Navy's  termination  of  leases  with  the 
providers  enables  the  Authority  to  negotiate  new  license  agreements  with  the 
likelihood  of  new  terms  and  increased  rate  structure.  Subsequently,  the  Project  Office 
intends  to  undertake  a comprehensive  review  of  cell  site  potential  on  the  two  islands 
and  to  issue  and  RFP  to  solicit  interest  in  existing  and  prospective  new  sites. 
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Mr.  Green  stated  that  the  Planning  Department  developed  site  guidelines  for  providers' 
structures  and  requested  that  they  be  adapted  to  Treasure  Island. 

Mr.  Elberling  asked  which  cell  providers  are  current  licensees  and  Daniel  Hwang 
responded  that  Pac  Bell,  Cellular  1,  GTE  and  Nextel  are  providers.  Mr.  Fazande 
motioned  approval  and  Mr.  Green  seconded.  Approved,  5-0. 

10.  Resolution  approving  award  of  contract  to  Golden  Gate  Disposal  for  collection  of 
refuse  on  Treasure  Island  (Action  item) 

William  Chan,  Deputy  City  Attorney,  stated  that  approval  of  the  recommendation 
entails  awarding  the  bid  for  refuse  collection  service  at  Treasure  Island  to  Golden  Gate 
Disposal  because  it  is  the  lowest,  responsible  and  responsive  bid.  The  resolution  also 
authorizes  the  Executive  Director  to  execute  a contract  with  Golden  Gate  Disposal  to 
start  on  September  1,  1999.  Mr.  Chan  noted  that  pursuant  to  the  Authority's  May  12, 
1999  approval  of  the  issuance  of  an  Invitation  for  Bid  (IFB),  soliciting  bids  from 
interested  parties  for  refuse  service  on  TI,  two  companies.  Bay  Cities  and  Golden  Gate 
responded. 

Golden  Gate  bid  $3.51  per  cubic  yard  and  Bay  Cities  bid  $30.00  per  cubic  yard.  Bay 
Cities  submitted  a protest  against  Golden  Gate's  bid  Because  Golden  Gate  failed  to 
submit  its  financial  statements  with  its  bid.  Golden  Gate  subsequently  submitted  its 
financial  statements  and  a response  to  Bay  Cities'  protest.  Mr.  Chan  noted  that  the  City 
Attorney  evaluated  the  protest  and  determined  that  the  protest  lacks  merit  because 
the  timeliness  of  Golden  Gate's  submission  of  its  financial  statement  did  not  materially 
affect  its  bid  price  or  give  it  a competitive  advantage  not  enjoyed  by  other  bidders. 

Ms.  Po-Rufino  asked  why  the  large  discrepancy  between  the  two  bids  and  Mr.  Chan 
responded  that  he  did  not  know  how  each  of  the  bidders  arrived  at  their  bid  prices.  Mr. 
Cohen  stated  that  the  required  services  were  detailed  in  the  bid  package.  Mr.  Elberling 
inquired  regarding  existing  refuse  pick  up  and  Mr.  Chan  responded  that  currently  pick- 
up is  by  temporary  permit  issued  that  expires  September  1,  1999  with  the  cost  paid  by 
each  Treasure  Island  tenant.  Treasure  Island  pays  now  for  dumpster  pick-up  only.  The 
term  of  the  proposed  contract  is  one  year  with  an  option  for  two  additional  years,  one 
at  a time. 

Mr.  Elberling  asked  if  Bay  Cities  would  like  to  respond  and  no  one  came  forward. 

Sherry  Williams,  TIHDI,  thanked  Golden  Gate  for  including  TIHDI  in  its  hiring  plan  and 
submitted  letter  from  TIHDI  in  support  of  Golden  Gate's  hiring  proposal. 

Bob  McCarthy,  representing  Golden  Gate,  stated  that  Golden  Gate  was  anxious  to  start 
providing  service. 

Mr.  Green  asked  why  there  were  just  two  bidders  and  if  there  was  source  separation. 
Mr.  Chan  explained  the  noticing  procedures  for  the  IFB  and  explained  Golden  Gate's 
recycling  proposal. 

Mr.  Fazande  moved  approval  and  Ms.  Halsted  seconded  the  motion.  Approved,  5-0. 

11.  Adjourned  - The  meeting  adjourned  at  11:02. 
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